T.C. Meno. 2006-97

UNI TED STATES TAX COURT

JERRY AND PATRICIA A. DI XON, ET AL.,! Petitioners
v. COW SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 9382-83, 15907-84, Filed May 10, 2006.
40159- 84, 30979-85,
29643- 86.

Henry Bi nder and John A. lrvine, counsel for petitioners in

docket Nos. 9382-83, 15907-84, 40159-84, and 30979-85.

M chael Louis Mnns and Enid M WIIlians, counsel for

petitioners in docket No. 29643- 86.

Henry E. O Neill and Peter R Hochman, counsel for

respondent.

! Cases of the followi ng petitioners are consoli dated
herewith: Robert L. and Carolyn S. DuFresne, docket Nos.
15907-84 and 30979-85; Terry D. and GQoria K Onens, docket No.
40159- 84; and Richard and Fiorella Hongsernei er, docket No.
29643- 86.



CONTENTS
Page
Background . . . . . . . . . . . . . . . . . .. . ... .. .4
Discussion . . . . . . . . . . . .0
l. | ntroduction . . e 4
A Overvi ew of Sectron 7430 .o Y 4
B. Tax Court’s Authority To Amard Appellate
Fees Under Section 7430 . . . .. . . . 18
C. The Ot her Side of the Coin: Inapplicability
of Section 6673(a)(2) and the Bad
Faith Exception . . . Ce e e e 22
1. Entitlenent to Relief Under Section 7430 . . . . . . . . 25
A Respondent’s Position . . . 2 o)
B. Paid or Incurred Requrrenent 2 o)
1. Overview . . . e e e e e . .o.o.. 25
2. Real Parties |n Interest e e e e e .. .o... 26
C. Substantial Justification Defense . . . . . . . . . 29
1. | dentifying “the Position of the
United States in the Proceeding” . . . . . . . 29
2. Substantial Justification Analysis . . . . . . 31
D. Conclusion . . . . . . . . . . . . . . . . . . .. 33
[11. Anmount of Award . . G 1S
A Respondent’ s Posrtron . R X
B. Applicability of Statutory Rate Cap . .33
1. Limted Availability of Qualified Aﬁtorneys . 34
2. Local Availability of Tax Expertise . . . . . 36
3. Difficulty of the Issues . . . . . . . . . . 36
4. O her Possi bl e Speci al Factors < ¥ 4
a In General . . . N ¥ 4
b. The Governnent’s M sconduct . . . . . . 38
C. The Delay Factor . . . . . . . . . . . . 41
d. Test Case Status . . . . . . . . . . . . 44
5. Conclusion . . . . . . . . . . . . . . . . . . 45
C. Conpensable Hours . . . Y 1)
Respondent’ s ijectrons . . . . . 45
a. Duplicative Fees Due to Change of
Counsel . . Ce e . . . . . . 45
b. CNerstaffrng . . . . 46
C. Porter & Hedges d |ent Cbnferences . 48
2. Addi tional Adjustnments to Tinme C ained for the
Appeals . . . < Ke |

a. M ssing M nns Trne Entrres R Xe |



- 3 -

b. M nns Hours Relating to Dispute Wth
Commttee . .

C. Addi ti onal Porter & Hedges Trne Relatrng
to Mnns Dispute .

d. Porter & Hedges Tine Relatrng to
Bill of Costs .

e. Porter & Hedges Trhe Relatrng to Renand :

3. Adj ustnents to Porter & Hedges Tine
Rel ating to Fee Request Coe

a. Initial Research Tine . Coe
b. Tinme Relating to Unsuccessful C ai ns
D. Conmput ati on of Potentially Conpensabl e Fees .
1. The Hongsernei ers--Wrk on the Appeal
a. 2001 S :
b. 2002
C. Tot al
2. The angsernerers--vwrk on the Fee Request
a. 2003 to 2005 C e e e e
b. 2006 :
C. Application of Lrntted Success Factor
3. The PH Petitioners .
a. 2001 . .
b. 2002 to 2005
C. 2006
d. Total . . .
E. Potentially Cbnpensable Expenses oo
F. Amounts Paid or Incurred by Eligible Persons
1. Amount s Pai d Through the Defense Fund
a. M nns Agreenent . . . Coe
b. Porter & Hedges Agreenent
2. Amounts Paid Directly to M nns
3. Amounts Incurred But Not Paid
4. Summary
G Fi nal Figures .
V. Interest

Appendi x A--Septenber 1, 2005 O der

Appendi x B- - Sept enber 8, 2005 Order

Appendi x C--Novenber 18, 2005 Order

BEGHE, Judge:
remand fromthe Court of Appeals for the Ninth Crcuit.

opi ni on,

MVEMORANDUM OPI NI ON

we address petitioners’ requests for appellate

50
50

51
51

51
51
52
55
55
55
56
57
57
57
57
57
59
59
60
61
61
62
62
63
63
66
68
68
69
69

70
72
78
84

These cases are before the Court on separate

In this



- 4 -
attorney’s fees and expenses under section 7430,% originally
filed with the Court of Appeals in the aftermath of D xon v.

Comm ssi oner, 316 F.3d 1041 (9th Cr. 2003), revg. and remandi ng

T.C. Meno. 1999-101.

Backqgr ound?

Petitioners (the D xons, DuFresnes, Ownenses, and
Hongsernei ers) are, along wth one ot her coupl e--the Youngs--the
remai ning test case petitioners in the Kersting tax shelter
l[itigation. That litigation arose fromrespondent’s disall owance
of interest deductions clained by participants in various tax
shel ter prograns pronoted by Henry F.K Kersting during the late
1970s through the 1980s. Under the test case procedure, nost of
the other Kersting program participants who had filed Tax Court
petitions (“nontest case petitioners”) entered into “piggyback”
agreenents in which they agreed that their cases woul d be
resolved in accordance with the Court’s opinion in the test

cases.* Eventually, nore than 300 nontest case petitioners nade

2 Unl ess otherwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, and Rul e references
are to the Tax Court Rules of Practice and Procedure.

3 The follow ng background statenent is based on the
exi sting record and additional information submtted by the
parties in connection with the appellate fee requests. W have
not found it necessary to hold an evidentiary hearing. See Rule
232(a)(2).

4 Upon the final disposition of the test cases, the
relatively few nontest case petitioners who did not enter into
pi ggyback agreenments will generally be ordered to show cause why
their cases should not be decided in the sane manner as the test
cases.
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periodic and/or lunp sumcontributions to a fund (hereafter, the
“Defense Fund” or “Fund”) created to share the cost of the test
case litigation.?®

Following a 3-week trial, the Court sustained virtually al

of respondent’s determ nations in each of the test cases. See

Di xon v. Conmmi ssioner, T.C. Mnp. 1991-614 (Dixon I1).% Shortly
thereafter, on June 9, 1992, respondent notified the Court that,
prior to the trial of the test cases, respondent’s trial
attorney, Kenneth W MWade (MWade), and his supervisor,
Honolulu District Counsel WlliamA Sins (Sins), had entered
into contingent settlenment agreenents with two of the test case
petitioners (the Thonpsons and the Cravenses) and had failed to
di scl ose those agreenents to their superiors, to the Court, or to
the other test case petitioners or their counsel. Respondent
asked the Court to conduct an evidentiary hearing to determ ne
whet her the undi scl osed agreenents had affected the trial of the
test cases or the opinion of the Court. The Court denied
respondent’s request for an evidentiary hearing, entered
decisions giving effect to the Thonpson and Cravens settl enents,

and reentered or allowed to stand the deci sions sustaining

> The Defense Fund was initially known as the Don Belton
Legal Defense Fund and subsequently becanme known as the Atlas
Legal Defense Fund.

S Prior to the trial of the test cases, the Court had issued
an opinion rejecting the test case petitioners’ argunents that
certain evidence should be suppressed and that the burden of
proof should be shifted to respondent. See Di xon v.

Conmm ssioner, 90 T.C. 237 (1988) (Dixon I).
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respondent’ s determ nations agai nst the other test case
petitioners.

On appeal, the Court of Appeals for the Ninth Crcuit,

citing Arizona v. Fulmnante, 499 U S. 279, 309 (1991), stated:

We cannot determine fromthis record whether the
extent of m sconduct rises to the |evel of a structural
defect voiding the judgnent as fundanentally unfair, or
whet her, despite the governnent’s m sconduct, the
j udgnment can be upheld as harm ess error. [DuFresne v.
Comm ssioner, 26 F.3d 105, 107 (9th Cr. 1994) (per
curiam), vacating D xon v. Conmm ssioner, T.C Meno.
1991-614. ]

The Court of Appeals vacated the Court’s decisions in the test
cases (other than the Thonpson and Cravens cases) and renmanded
them for “an evidentiary hearing to determine the full extent of
the admtted wong done by the governnent trial |lawers.” |[|d.
In response to the direction of the Court of Appeals to consider
on the nerits all notions of intervention filed by interested
parties, this Court ordered that the cases of 10 nontest case
petitioners (hereafter, the participating nontest case
petitioners) be consolidated with the remaining test cases for
pur poses of the evidentiary hearing. One of the participating
nont est case petitioners was represented by Joe Alfred |zen, Jr.
(l'zen), who had represented the test case petitioners (other than
t he Thonpsons and Cravenses) at the original trial; the others
were represented by either Robert Al an Jones (Jones) or Robert
Patrick Sticht (Sticht).

On the basis of the record devel oped at the evidentiary

hearing, the Court held that the m sconduct of the Governnent
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attorneys in the trial of the test cases did not constitute a
structural defect in the trial but rather resulted in harni ess

error. See D xon v. Comm ssioner, T.C Meno. 1999-101 (D xon

I11). However, the Court inposed sanctions agai nst respondent,
hol di ng that Kersting program partici pants who had not had fi nal
decisions entered in their cases would be relieved of liability
for (1) the interest conponent of the addition to tax for
negl i gence under former section 6653(a), and (2) the increnental
interest attributable to the increased rate prescribed in forner
section 6621(c).

After the issuance of Dixon Ill, the remaining test case
petitioners, all of whomwere still represented by |Izen, and sone
of the participating nontest case petitioners filed notions for
attorney’s fees and costs (the initial fee requests), relying
primarily on sections 7430 and 6673. The Court ordered the
movants to submt docunentation pertaining to fees and expenses
i ncurred comrenci ng June 10, 1992 (i.e., the day after the Court
| earned of the m sconduct by the Governnent attorneys). In D xon

v. Comm ssioner, T.C Meno. 2000-116 (D xon 1V), the Court

rejected the initial fee requests insofar as they relied on
section 7430, on the ground that the novants had not
substantially prevailed on the nmerits as required by section
7430(c)(4) (A (i). However, the Court awarded a portion of the

cl ai med fees and expenses under section 6673(a)(2)(B) (relating
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to m sconduct of the Comm ssioner’s attorneys in Tax Court proceedi ngs).

The Court entered decisions in the remaining test cases and
certified the cases of the participating nontest case petitioners
for interlocutory appeal. 1lzen filed notices of appeal on behalf
of the remaining test case petitioners, and he also filed an
interlocutory appeal on behalf of Norman and Barbara Adair, the
participating nontest case petitioners he represented.’ |zen
purported to file his interlocutory appeal on behalf of not only
the Adairs, but also on behalf of nontest case petitioners in
nore than 450 docketed cases who had not participated in the
evidentiary hearing and therefore were not included in this
Court’s certification order.

I n January 2001, the Defense Fund, acting through a five-
person “steering commttee”, retained attorney M chael Louis
Mnns (Mnns) to replace lzen. Under the M nns retainer
agreenent, the Defense Fund agreed to pay M nns an up-front,
nonr ef undabl e fee of $110,000, while M nns agreed to a naxi mum
fee for his firmof $150,000. The Fund al so agreed to a $75, 000
fee for Lawfinders Associates, Inc. (Lawfinders), a firmhired by
Mnns to assist in researching and witing his appellate briefs.

Al t hough M nns replaced |zen as counsel of record for the D xons,

" Jones and Sticht filed interlocutory appeals on behal f of
the other participating nontest case petitioners.
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DuFresnes, Owenses, and Hongserneiers, |zen remai ned counsel of
record for the Youngs, the only other renaining test case
petitioners.

In January and February 2001, the Hongserneiers and 112
nont est case petitioners (hereafter, the group of 112) nade
contributions to the Defense Fund (all but two in the anmount of
$1,500) totaling $168,600 in connection with the hiring of M nns.
In addition, from January 2001 t hrough Novenber 2001 (the | ast
full nmonth during which the steering commttee recognized M nns
as the Fund s counsel), the Hongserneiers and 106 nenbers of the
group of 112 made smaller contributions to the Defense Fund
totaling $99,600. Thus, total contributions to the Defense Fund
by the Hongserneiers and the group of 112 from January 2001
t hrough Novenber 2001 anounted to $268,200. The Fund paid the
af orenmentioned fees of $110,000 and $75,000 to M nns and
Lawfi nders, respectively, in early 2001.8

The steering commttee becane dissatisfied with Mnns, and
by letter dated Decenber 7, 2001, the Defense Fund formally
requested Porter & Hedges, L.L.P. (Porter & Hedges) to take over
the appeals and to represent the Fund in “the anticipated
l[itigation involving our former attorney in this matter, M chael

M nns.” The ensuing engagenent letter confirns that Porter &

8 The Fund paid other anpunts under the M nns agreenent,
i ncluding a $20,000 fee to an accounting firm for which the
Hongsernei ers do not seek recovery.
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Hedges, in addition to the appellate work, would “represent the
Commttee with regard to counsel and assistance in term nating
its relationship wwth its present |awer, Mchael Louis M nns,
and * * * assist * * * in obtaining a refund of attorneys’ fees
and expenses paid to M. Mnns or at his direction”. The
engagenent is on an hourly fee basis, with the Defense Fund
agreeing to advance $120, 000 for application agai nst expected
billings. Three nmenbers of the steering commttee--all nontest
case petitioners--are jointly and severally liable for the
Def ense Fund’ s obligations under the agreenent, which are not
l[imted by the $120,000 estimate and required advance.

From Decenber 12, 2001 to April 5, 2002, the D xons and 43
nont est case petitioners (hereafter, the group of 43)--36 of whom
are also part of the group of 112--nmade contributions to the
Def ense Fund (all but three in the amount of $1,500) totaling
$66, 050 in connection with the hiring of Porter & Hedges. In
addi tion, from Decenber 2001 through April 2002, 37 nenbers of
the group of 43 nmade smaller contributions to the Defense Fund
totaling $18,150. Thus, total contributions to the Defense Fund
from Decenber 2001 through April 2002 by the D xons and the group
of 43 amounted to $84,200. Porter & Hedges has received only
$60, 000 fromthe Defense Fund to date, with the |ast paynent

occurring in April 2002.
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Al t hough Porter & Hedges attorneys Henry Bi nder (Binder) and
John A. Irvine (lrvine) entered appearances in the Court of
Appeal s on behal f of the Di xons, DuFresnes, and Onenses, M nns
remai ned counsel of record for the Hongserneiers. Thus, three
sets of counsel pursued the appeals of the test cases: [|zen on
behal f of the Youngs, Mnns on behalf of the Hongserneiers, and
Porter & Hedges on behalf of the D xons, DuFresnes, and Owenses
(hereafter, the PH petitioners).

The Court of Appeals reversed and remanded, hol ding that the
m sconduct of the Government attorneys in the trial of the test
cases was a fraud on the court, for which no show ng of prejudice

is required. See D xon v. Comm ssioner, 316 F.3d 1041 (9th Gr.

2003) (D xon V); see also Dixon v. Comm ssioner, T.C. Meno. 2006-

90 (Dixon VI) (determning the paraneters of the illicit Thonpson
settlement and extending the benefit thereof to all remaining
Kersting project petitioners in accordance with the mandate of
the Court of Appeals in Dixon V). After the issuance of Dixon V,
a group conprising the Hongserneiers and 38 nontest case
petitioners--35 of whomare also part of the group of 112 and
three of whomare part of the group of 112 and the group of 43--
retained Mnns to continue representing their interests in post-
appellate matters (including this fee litigation). The
Hongser nei ers and each nenber of the group of 38 paid Mnns a

$3, 500 retainer fee.
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Shortly after the issuance of Di xon V, the Hongserneiers and
the PH petitioners filed separate requests with the Court of
Appeal s for attorney’s fees incurred on appeal. The
Hongsernei ers’ request relates solely to services perfornmed by
M nns and Lawfinders, and the PH petitioners’ request relates
solely to services perfornmed by Porter & Hedges. As filed, both
appel l ate fee requests relied exclusively on section 7430.

Rat her than filing a fee request with the Court of Appeals
on behalf of the Youngs, |zen objected to petitioners’ fee
requests.® lzen's primary objection was that petitioners had not
paid or incurred the anobunts request ed:

In actuality, M. Binder’s notion fails to revea

the true clients in interest who have paid himfees to

represent their interests on appeal. These “real

clients in interest” are the sane clients represented

by Joe Alfred lzen, Jr. in the appeal styled Barbara L.
Adair, Et A, v. Conm ssioner * * *,

°®lzen is not the only attorney in these proceedi ngs who
was, at least initially, hostile to petitioners’ appellate fee
requests. In afiling relating to the evidentiary hearing
required to inplenment the primary mandate of Di xon V, Jones (who
woul d subsequently file his own appellate fee request on behal f
of the participating nontest case petitioners he represents, see
infra note 12) renarked:

Test case counsel, exclusive of M. |zen, charged
clients in excess of $500,000 to copy M. lzen's, M.
Jones’, and M. Sticht’s prior work fromthe
evidentiary hearing [held in 1996 and 1997] wi t hout
addi ng one new i dea which had a substantial effect on
the Di xon appeal. These taxpayers cannot afford to pay
expensi ve | awers by the hour in order to get the
relief they so justly deserve.
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|l zen then filed a notion in the Adairs’ interlocutory appeal to
transfer consideration of attorney’'s fees on appeal to the Tax
Court. See 9th Cr. R 39-1.8. Although the Court of Appeals
pronptly granted the notion, Izen waited nore than 2 years to
file his appellate fee request wwth this Court. That fee request
is currently pending and will be the subject of a |later opinion.
See infra note 12.

On May 28, 2003, the Court of Appeals, acting through the
panel that had deci ded Di xon V, issued the follow ng order in
response to petitioners’ appellate fee requests:

Appel  ants’ request for attorneys’ fees on appeal

is remanded to the Tax Court for a determ nation of

entitlement and, if warranted, anount. Although not

required by this order, an evidentiary hearing may aid

the Tax Court in making this determ nation. The panel

retains jurisdiction over all further proceedings that

may ari se.

Thereafter, petitioners’ counsel attenpted, unsuccessfully, to
retrieve fromthe Court of Appeals the docunents relative to the
appel l ate fee requests. Petitioners’ counsel and respondent’s
counsel eventually filed in this Court a Special Stipulation of
Facts Concerning Appel l ants’ Request for Attorneys’ Fees on
Appeal (the stipulation), stipulating the authenticity of the
appel l ate fee requests and all rel ated objections, oppositions,
replies, and records attached as exhibits to the stipulation.

Petitioners have largely pursued their appellate fee requests in

this Court on a joint basis.
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In considering the appell ate fee requests, we solicited the
parties’ views as to whether we were limted to section 7430,
cited in their requests, or were instead free to proceed under
section 6673(a)(2), on which we relied in Dixon V. |n a My
2005 order, we expressed the view that “there are substanti al
obstacles to awardi ng appel |l ate fees and costs under section
6673(a)(2)”. Shortly thereafter, the Youngs filed a notion in
this Court for attorney’'s fees under section 6673 relating to
services perfornmed (and expenses incurred) by |Izen on appeal.

I n August 2005, the PH petitioners anmended their appellate
fee request to assert entitlenent under the “bad faith” exception
to the so-called American rule (hereafter, the bad faith
exception), while continuing to rely on section 7430 as an
alternative ground.! By the anendnment, the PH petitioners also
seek interest on the requested fees and expenses from January 17,
2003 (the date of the Court of Appeals’ D xon V opinion).

In an order dated Septenber 1, 2005, which we incorporate by

reference and reproduce as Appendi x A, we concl uded that “the

10 Sec. 7430 contains certain conditions and limtations
that do not apply to fee awards under sec. 6673(a)(2). See infra
Parts | . A, |.C

11 The American rule generally prohibits a Federal court
fromawarding attorney’s fees in the absence of a statute or
contract providing for a fee award. Chanbers v. NASCO Inc., 501
US 32, 61 (1991) (Kennedy, J., dissenting) (citing Al yeska
Pipeline Serv. Co. v. Wlderness Socy., 421 U. S. 240, 258-259
(1975)) .
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principles enunciated in Cooter & CGell v. Hartmarx Corp., [496

U S 384 (1990),] preclude us from awardi ng appel |l ate fees and
expenses under the bad faith exception to the Anerican rule”.
Havi ng determ ned to proceed under section 7430, and with a nod
to lzen's previous objection, we ordered petitioners to submt
net worth affidavits for all real parties in interest with
respect to their appellate fee requests; nanely, “those
i ndi vidual s who have nmade paynents to Porter & Hedges or M chael
M nns, P.L.C --through contributions to the Atlas Legal Defense
Fund or otherwi se--or are liable to Porter & Hedges or M chael
Mnns, P.L.C. for the unpaid portion of the requested fees and
expenses”. See Rule 231(b)(4); see also infra Part I.A
Meanwhi l e, in an order dated Septenber 8, 2005, which we
i ncorporate by reference and reproduce as Appendi x B, we
simlarly rejected the Youngs’ reliance on section 6673 and
ordered themto submt net worth affidavits for all real parties
in interest.!?

On Novenber 7, 2005, the PH petitioners filed a notion for

reconsi deration of our Septenber 1 order, as well as a separate

12 That order also pertains to a notion for appellate fees
and expenses filed in this Court in July 2005 by the
participating nontest case petitioners represented by Jones. W
subsequently infornmed the parties that we woul d handl e that
notion and the Youngs' appellate fee notion (filed by |zen)
separately frompetitioners’ appellate fee requests. To conplete
the story regarding appellate fee requests, the Court understands
that Sticht and respondent are working on a conprehensive
stipul ation and subm ssion regardi ng requests for fees by
participating nontest case petitioners represented by Sticht.
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notion for appellate attorney’s fees under section 6673. W
denied the notion for reconsideration by order dated Novenber 18,
2005, which we incorporate by reference and reproduce as Appendi X
C. W separately denied the PH petitioners’ notion for fees
under section 6673 “[f]or the reasons discussed in our O der

dat ed Septenber 8, 2005” (App. B)

The Hongserneiers claimattorney’s fees of $276, 434. 75,
based on (1) 930.32 hours devoted to the appeal and 278.75 hours
devoted to the fee request,® and (2) rates ranging from$50 to
$300 per hour. They have not requested any expenses ot her than
attorney’ s fees.

The PH petitioners claimattorney’ s fees of $494,514. 75,
based on (1) 1,157.65 hours devoted to the appeal and 734.1 hours
devoted to the fee request, and (2) rates ranging from$90 to

$460 per hour.!* They al so cl ai mother expenses of $20, 307. 15.

13 Respondent does not dispute that fees relating to work on
a fee request (“fees for fees” or “fees on fees”) are potentially
recoverabl e under sec. 7430. See, e.g., Huffman v. Conmm Ssioner,
978 F.2d 1139, 1149 (9th Cr. 1992), affg. in part and revg. in
part on other grounds T.C Meno. 1991-144.

14 Both fee requests include | egal assistant or paral egal
fees. Although sec. 7430 does not specifically provide for the
recovery of such fees, this Court has routinely awarded them
see, e.g., Foothill Ranch Co. Pship. v. Conmm ssioner, 110 T.C
94, 101-102 (1998), and we have no reason to believe that the
Court of Appeals for the Ninth Crcuit would take a different
approach. Cf. Comm ssioner, INS v. Jean, 496 U. S. 154, 163 n. 10
(1990) (Equal Access to Justice Act (EAJA) case; Court’s
hypot hetical refers to paral egal fees even though the EAJA from
whi ch sec. 7430 derives, does not specifically refer to such
fees); Sorenson v. Mnk, 239 F.3d 1140, 1144 (9th Cr. 2001)

(continued. . .)
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Di scussi on

| nt r oducti on

A. Overvi ew of Section 7430

Section 7430 provides that, subject to certain conditions, a
t axpayer who prevails against the Governnent in any Federal tax
proceedi ng (adm nistrative or judicial) may recover reasonable
costs, including attorney’s fees, paid or incurred in connection
W th such proceeding if the Governnment’s position in the
proceedi ng was not substantially justified. Sec. 7430(a),
(c)())(B)(iit), (c)(49) (A and (B). In its report acconpanying
the bill in which section 7430 originated, the House Commttee on
Ways and Means contenpl ated that such fee awards “w || enabl e
i ndi vi dual taxpayers to vindicate their rights regardl ess of
their economc circunstances.” H Rept. 97-404, at 11 (1981).

A taxpayer seeking litigation costs under section 7430 nust
have exhausted all available adm nistrative renedies prior to
litigation, must not have unreasonably protracted the
proceedi ngs, and, if an individual, must not have had a net worth
in excess of $2 mllion as of the filing date of the suit. Sec.
7430(b) (1), (b)(3), (c)(4)(A(ii); see 28 U.S.C. sec.

2412(d) (2)(B) (i) (1988) (individual net worth linmitation

¥4(...continued)
(EAJA fee application included | egal assistant fees; no
di scussion of the issue). Although |egal assistant and paral egal
fees do not fit neatly within the category of either “attorney’s
fees” or “expenses”, we follow petitioners’ lead in grouping them
wth attorney’ s fees.
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contained in the Equal Access to Justice Act and incorporated by
reference in sec. 7430(c)(4)(A)(ii)). Reasonable attorney’s fees
may not exceed the rate of $125 per hour (as adjusted for
inflation) unless “a special factor, such as the limted
availability of qualified attorneys for such proceeding, the
difficulty of the issues presented in the case, or the |ocal
availability of tax expertise, justifies a higher rate.” Sec.
7430(c) (1) (B)(iii).™

Respondent publishes the inflation-adjusted rate cap on an
annual basis. The hourly rate cap for fees incurred in 2001 (the
earliest year for which petitioners claimfees) is $140. Rev.
Proc. 2001-13, 2001-1 C. B. 337, 341. The hourly rate cap for
fees incurred between 2002 and 2005 is $150. Rev. Proc. 2001-59,
2001-2 C. B. 623, 628; Rev. Proc. 2002-70, 2002-2 C. B. 845, 850;
Rev. Proc. 2003-85, 2003-2 C. B. 1184, 1190; Rev. Proc. 2004-71
2004-2 C.B. 970, 976. The hourly rate cap for fees incurred in
2006 is $160. Rev. Proc. 2005-70, 2005-47 |.R B. 979, 985.

B. Tax Court’s Authority To Award Appell ate
Fees Under Section 7430

Before we evaluate petitioners’ appellate fee requests under

section 7430, we address the threshold issue of our authority to

1 The latter two exanples of special factors were added by
the Internal Revenue Service Restructuring and Reform Act of
1998, Pub. L. 105-206, sec. 3101(a)(2), 112 Stat. 727, effective
for costs incurred after Jan. 18, 1999, id. sec. 3101(g), 112
Stat. 729. Al of the costs sought by petitioners were incurred
after Jan. 18, 1999.
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award appel |l ate fees under that section.'® W begin by observing
that the Court of Appeals cannot independently enpower us to make

such an award. See Cooter & Gell v. Hartmarx Corp., 496 U. S.

384, 409 (1990) (reversing that portion of Court of Appeals’

j udgnent remandi ng the case to District Court for award of

appel late attorney’s fees as part of Rule 11! sanction; that
rul e does not authorize District Courts to award attorney’'s fees
incurred on appeal). Having said that, we are satisfied that

section 7430, unlike the provision at issue in Cooter & Gell,

authorizes trial courts (such as the Tax Court) to award
litigation costs incurred on appeal.

Qur conclusion that we may award appell ate fees under
section 7430 ultimately rests on the distinction between (1) fee
awards (such as those under section 7430) authorized under “fee-

shifting rules that enbody a substantive policy, such as a

6 W are hesitant to phrase the issue (i.e., whether we can
award appellate litigation costs under sec. 7430) in terns of our
“Jurisdiction”. See Scarborough v. Principi, 541 U S. 401, 414
(2004) (Equal Access to Justice Act does not describe what
“cl asses of cases” the Court of Appeals for Veterans Cains is
conpetent to adjudicate; rather, it relates only to postjudgnent
proceedi ngs auxiliary to cases already within that court’s
adj udi catory authority); see also Kafka & Cavanagh, Litigation of
Federal Ci vil Tax Controversies, par. 2.01[5], at 2-8 (2d ed.
1997) (Tax Court’s “jurisdiction” to consider a notion for
l[itigation costs is part and parcel of its jurisdiction over the
underlying action); cf. Rule 270(c) (recognizing that the Tax
Court’s jurisdiction to review an adm nistrative deni al of
adm ni strative costs derives fromsec. 7430(f)(2)).

17 References to Rule 11 are to Rule 11 of the Federal Rules
of Gvil Procedure.
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statute which permts a prevailing party in certain classes of

l[itigation to recover fees”, Chanbers v. NASCO lInc., 501 U S

32, 52 (1991), and (2) fee awards (such as those under Rule 11
the bad faith exception, or section 6673(a)(2)) that serve as
sanctions, the inposition of which “depends not on which party
wins the | awsuit, but on how the parties conduct thensel ves

during the litigation”, Chanbers v. NASCO Inc., supra at 53

(drawi ng the distinction in the context of the Erie doctrine as

applied to the bad faith exception). See also Bus. Guides, lnc.

v. Chromatic Commtns. Enters., Inc., 498 U S. 533, 553 (1991)

(Rul e 11 sanctions, which “are not tied to the outcone of [the]
l[itigation”, “do not constitute the kind of fee shifting at issue

in Alyeska [Pipeline Serv. Co. v. Wlderness Socy., 421 U S. 240

(1975)]."* In Cooter & Gell v. Hartmarx Corp., supra at 409,

the Supreme Court expressly recognized this distinction in the
context of appellate fees: “As Rule 11 is not a fee-shifting
statute, the policies for allowing district courts to require the
| osing party to pay appellate, as well as District Court

attorney’s fees, are not applicable.”

8 The “kind of fee shifting at issue in Al yeska” involved
t he substantive policy of encouraging private parties “to bring
suit to further broad public interests” such as protecting the
environment, i.e., under the “private attorney general” theory.
Wl derness Socy. v. Mrton, 495 F.2d 1026, 1034 (D.C. Cr. 1974),
revd. sub nom Alyeska Pipeline Serv. Co. v. W]Ilderness Socy.,
421 U.S. 240 (1975).
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The foregoing dictumfrom Cooter & Cell regarding the

authority of District Courts to award appellate attorney’ s fees
under fee-shifting statutes is consistent with the Suprene

Court’s approach in Conm ssioner, INS v. Jean, 496 U S. 154

(1990), issued 1 week prior to Cooter & Gell. In Jean, the Court

hel d that the recipient of a fee award under the Equal Access to
Justice Act (EAJA), the fee-shifting statute from which section
7430 derives, may recover fees incurred litigating the fee award
W thout a separate showi ng that the Governnent’s opposition to

the fee award was not substantially justified. See Conmm ssioner,

INS v. Jean, supra at 159 (“only one threshold [substanti al

justification] determnation for the entire civil action is to be
made”). In so holding, the Court observed that while “[a]ny
given civil action can have nunerous phases”, “the EAJA--1ike
other fee-shifting statutes--favors treating a case as an
inclusive whole”. |1d. at 161-162.'° To interpret a fee-shifting
statute such as the EAJA or section 7430 as not authorizing a

trial court to award appellate attorney’s fees woul d be

19 The Court also noted that the EAJA “refers to an award of
fees “in any civil action’ without any reference to separate
parts of the litigation, such as discovery requests, fees, or
appeals.” Conmmi ssioner, INS v. Jean, 496 U S. at 159 (enphasis
added). Simlarly, sec. 7430(a)(2) refers to “costs incurred in
connection with such [tax-related] court proceeding”, and sec.
7430(c) (6) defines “court proceeding” as “any civil action
brought in a court of the United States” (including the Tax
Court), without any reference to separate phases of the
pr oceedi ng.
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i nconsistent with the unitary approach espoused by the Court in

Jean. 20

C. The O her Side of the Coin: | napplicability
of Section 6673(a)(2) and the Bad Faith Exception

The distinction between fee-shifting provisions and fee
sanctions also inforns our prior refusals to evaluate
petitioners’ appellate fee requests under either section
6673(a)(2) or the bad faith exception, each of which falls into
the fee sanction category. See Apps. A B, C In contrast to
the unitary approach adopted in the fee-shifting (EAJA) case of

Comm ssioner, INS v. Jean, 496 U S. at 159, under which “only one

threshold [substantial justification] determ nation for the
entire civil action is to be nmade”, the Suprene Court adopted a

“direct causation” approach 1 week later in Cooter & Gell wv.

Hartmarx Corp., supra, a case involving a fee sanction under Rule

11. There, the Court rejected the argunment that the reference in
Rule 11 (as then in effect) to fees and expenses incurred
“because of” the offending filing included fees incurred in

defending a District Court’s Rule 11 sanction on appeal: “W

20 1f the authority to award appell ate fees under the EAJA
or sec. 7430 resided exclusively in the appellate courts, then
there would be two “substantial justification” determ nations
whenever an appellate court, applying the (deferential) abuse of
di scretion standard, see Pierce v. Underwood, 487 U S. 552, 557-
563 (1988), upholds the trial court’s determ nation in that
regard (i.e., with respect to an EAJA or sec. 7430 fee request
pertaining to trial fees), but reaches the opposite conclusion in
di sposing of a simlar request for appellate fees in the sane
case.
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believe Rule 11 is nore sensibly understood as permtting an
award only of those expenses directly caused by the
[ sanctionable] filing, logically, those at the trial level.”

Cooter & CGell v. Hartmarx Corp., 496 U. S. at 406. Thus, while

Jean contenpl ates that the recipient of an EAJA fee award may
recover fees incurred in defending the award on appeal w thout a
separate show ng that the Governnent’s appeal of the award was

not substantially justified, the Court in Cooter & Gell concl uded

that a litigant defending a Rule 11 fee award on appeal nmay
recover appellate expenses “only when those expenses are caused
by a frivol ous appeal, and not nerely because a Rule 11 sanction
uphel d on appeal can ultimately be traced to a baseless filing in
district court.” |d. at 407.

The foregoi ng dichotony suggests that a litigant who is
entitled to attorney’s fees at the trial |evel on the basis of
hi s opponent’s m sconduct mnust, in the absence of additional
sanctionabl e conduct at the appellate |level, prem se any claim
for appellate fees on a fee-shifting (prevailing party)
provi sion. Because sone fee-shifting provisions inpose
restrictions (such as hourly rate caps) that may not apply to fee
sanctions, such a litigant may find that his clains for
attorney’s fees incurred during the trial and appell ate phases,
respectively, of the sane litigation are subject to markedly
different rules. That is the case here. Under section

6673(a)(2), we are authorized to sanction respondent for the
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attorney m sconduct that marred the test case trial by charging
himthe full anmount of petitioners’ attorney’'s fees relating to
the Tax Court proceedi ngs necessitated by that m sconduct,
subject only to the requirenent that such anobunts have been
reasonably incurred.? Because that m sconduct did not extend to
t he appel | ate proceedi ngs, petitioners are relegated to the
applicable fee-shifting provision--section 7430, with its hourly
rate cap and eligibility requirenents--wth regard to their

appel l ate fee requests.? Cf. Hutto v. Finney, 437 U S. 678, 689

& n. 13, 693 & n.21 (1978) (Court separately analyzes fee awards
ordered by the District Court and the Court of Appeals,
respectively; whereas the trial court’s award was adequately
supported by its finding of bad faith, the appellate court’s
award, not supported by any finding of bad faith at the appellate

| evel, could only be sustained under the Gvil R ghts Attorneys

21 gpecifically, sec. 6673(a)(2)(B) provides that, whenever
respondent’ s attorneys have unreasonably and vexatiously
mul tiplied proceedings in this Court, the Court may require the
United States to pay the excess attorney’ s fees and ot her
l[itigation costs reasonably incurred because of such conduct.
Al t hough we i nposed substantial percentage reductions in our fee
awar ds under sec. 6673(a)(2) in D xon IV, those reductions were
attributable to counsel’s various failures to substantiate their
claims in their entirety.

22 \\e note further that (1) sec. 6673(a)(2) by its terns
appears to be limted to Tax Court proceedings, and (2) inasnuch
as petitioners filed their appellate fee requests with the Court
of Appeal s under sec. 7430, our evaluation of those requests
under sec. 6673(a)(2) or the bad faith exception arguably woul d
be outside the scope of the Court of Appeals’ nandate. Cf
Pollei v. Conm ssioner, 94 T.C. 595 (1990).
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Fees Awards Act of 1976 (CRAFAA), see 42 U.S.C. sec. 1988 (2000),
a fee-shifting statute designed to encourage private enforcenent
of civil rights | aws).

1. Entitlenent to Relief Under Section 7430

A. Respondent’s Position

Respondent contends that petitioners are not entitled to any
relief under section 7430 because (1) they have failed to
denonstrate that they “paid or incurred” the clained fees and
expenses, and (2) respondent’s position on appeal was
substantially justified.

B. Paid or | ncurred Requirenent

1. Overvi ew
Unli ke certain other fee-shifting statutes, section 7430
generally allows the recovery of attorney’s fees only to the
extent such anounts have been paid or incurred.?® Sec.

7430(a)(2), (co)()(B)(iii); see Frisch v. Conmm ssioner, 87 T.C

838, 844 (1986) (distinguishing CRAFAA, under which a court “may
allow the prevailing party * * * a reasonable attorney’ s fee”);

cf. Blanchard v. Bergeron, 489 U S. 87, 96 (1989) (fee award

under CRAFAA is not |imted to the amount the prevailing party
owes his attorney pursuant to contingent fee agreenent). For
pur poses of section 7430, fees are “incurred” when there is a

| egal obligation to pay them E.g., Gigoraci v. Comm ssioner,

23 But see sec. 7430(c)(3)(B), providing an exception for
pro bono services.
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122 T.C. 272, 277-278 (2004). In that regard, respondent notes
that none of the steering commttee nmenbers who are jointly and
severally liable for the Defense Fund' s obligations to Porter &
Hedges is a party to the PH petitioners’ fee request. Simlarly,
respondent asserts that “[t]he Hongserneiers have failed to show
that they, as opposed to the Atlas Legal Defense Fund and/or its
Steering Commttee nenbers, are personally liable for” Mnns’s
fees. Respondent further conplains that the appellate fee
requests are devoid of any evidence regarding the existence or
amounts of petitioners’ contributions to the Defense Fund.?

2. Real Parties in |Interest

Under the “real party in interest” approach we adopted in
our Septenber 1, 2005 order (App. A), the fact that petitioners
have not, by and large, paid or incurred the clained fees and
expenses does not render those anobunts unrecoverabl e under
section 7430. As one commentator has recognized in the context
of the EAJA, even though that statute “states plainly that the
award is to be made to the ‘prevailing party'”, “[t]his is not to
say that the party nanmed in the lawsuit is invariably the true

l[itigant to whom an award is due.” Sisk, “The Essentials of the

24 Petitioners subsequently submtted schedul es prepared by
t he busi ness manager of the Defense Fund indicating that the
Hongsernei ers and the Di xons contributed $3,900 and $3, 000,
respectively, to the Defense Fund during the years 2000-2003.
Respondent does not suggest that contributions to the Defense
Fund cannot qualify as anpbunts paid for purposes of sec. 7430.
Cf. Gason Elec. Co. v. NLRB, 951 F.2d 1100, 1106 (9th Cr. 1991)
(suggesting that fees requested under EAJA may have been paid
t hrough contributions to nmultienployer association).
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Equal Access to Justice Act: Court Awards of Attorney’'s Fees for
Unr easonabl e Gover nnent Conduct (Part One),” 55 La. L. Rev. 217,

343 (1994); see, e.g., Gason Elec. Co. v. NLRB, 951 F.2d 1100

(9th Cr. 1991) (real parties in interest in EAJA case included
all 48 nenbers of nultienployer collective bargaining association
who financed the litigation, not just the 6 nenbers who were
parties to the litigation). The case for |ooking beyond the
named parties is particularly conpelling in these proceedi ngs,
where simlarly situated taxpayers not only shared the costs of
the litigation but also “had rights at stake in the case on the
merits”. Sisk, supra at 346 (arguing that one can be a real
party in interest with respect to an EAJA fee request--and
thereby potentially entitled to recover the requested fees--only
by virtue of one’s status as a real party in interest in the
underlying litigation on the nerits; i.e., that financial
responsibility for the clained | egal fees does not confer real
party in interest status).?®

We now hold that the real parties in interest in this
litigation include not only the test case petitioners and

participating nontest case petitioners, but also all other

2% Conversely, Professor Sisk reasons, a real party in
interest who has no financial responsibility for |egal fees
cannot recover those fees under the EAJA for the sinple reason
t hat such person has not “incurred” any fees as required by the
statute. Sisk, “The Essentials of the Equal Access to Justice
Act: Court Awards of Attorney’'s Fees for Unreasonabl e Gover nnent
Conduct (Part One),” 55 La. L. Rev. 217, 346-347 (1994).
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remai ni ng nontest case petitioners.?2® Accordingly, the rel evant
inquiry is not whether petitioners paid or incurred the clained
fees and expenses, but whether the real parties in interest who

did pay or incur those anmounts satisfy the net worth requirenent

26 1t could be argued that only those nontest case
petitioners who are bound by the outcone of this litigation,
i.e., those who entered into piggyback agreenents, should be
considered real parties in interest. Cf. Mearkle v.
Comm ssioner, 90 T.C. 1256, 1261 & n.6 (1988) (refusing to fully
rei nburse petitioners’ clained litigation costs when those costs
clearly related to cases of simlarly situated taxpayers--Amay
distributors--as well; Court notes that “this case is not a ‘test
case’ which the parties and the Court agree to litigate in order
to resolve an issue affecting many other taxpayers who agree to
be bound by the result therein”). (Enphasis added.) However, in
D xon v. Commi ssioner, T.C Meno. 2006-90 (D xon VI), we observe
that “the parties have agreed--and properly so--that the sanction
[i nposed in Dixon VI] applies to benefit not only the test case
petitioners, but also to nontest case petitioners in al
remai ni ng docketed cases in the Kersting project, whether or not
t hey signed piggyback agreenents.” (Enphasis added.) W
simlarly draw no distinction between piggybackers and non-
pi ggybackers for purposes of our real party in interest analysis.
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i nposed by section 7430(c)(4)(A)(ii).? W address that issue in

Part Il1l1.F., infra.
C. Substantial Justification Defense
1. ldentifying “the Position of the

United States in the Proceedi ng”

Under section 7430(c)(4)(B)(i), it is “the position of the
United States in the proceeding” that is eval uated under the
substantial justification standard. Typically, the position of
the United States in a judicial proceeding for purposes of
section 7430 is set forth in the Comm ssioner’s answer to the

petition. E. g., Maggie Mgnt. Co. v. Conm ssioner, 108 T.C. 430,

442 (1997). These proceedi ngs, of course, are anything but
typical. Although these cases originated with petitions and
answers in a tax deficiency setting, the appellate fees at issue
are not directly related to those initial pleadings or the

ensuing litigation on the nerits. Rather, the proceedings to

21 I'n Cobell v. Norton, 407 F. Supp. 2d 140, 148 (D.D.C
2005), the court concluded that the net worth affidavits of the
named plaintiffs in the underlying class action “anply satisfy
the [net worth] requirenents of the [EAJA] statute for the entire
class.” W note that the referenced class includes nore than
350,000 claimants. See id. at 145. d enhouse v. Commodity
Credit Corp., 922 F. Supp. 489 (D. Kan. 1996), the EAJA case
cited by the Norton court for support, is simlarly inapposite.
The court in O enhouse, while recognizing that “[e]ach party
seeking an award nust neet the relevant net worth cap”, 1d. at
492, concluded that the naned plaintiffs, “i.e., those who
prosecuted the claini, id. at 493, were the ones seeking the EAJA
awar d; accordingly, they alone were required to neet the net
worth requirenent. The court noted that the Governnent “has not
shown that * * * unnaned nenbers of the class were willing and
able to bear the cost of the litigation.” |1d. That is not the
case here.
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whi ch these fees relate involve the | egal and factual issues
rai sed by the m sconduct of IRS attorneys McWade and Sins in the
original trial of the test cases. Accordingly, we |look to the
m sconduct inquiry (as opposed to tax deficiency) phase of these
proceedi ngs to determ ne “the position of the United States in
t he proceedi ng”.

Wiile the parties are in general agreenent that the rel evant
“position of the United States” derives fromthe m sconduct
i nquiry phase of these proceedings, their respective subm ssions
conpel us to clarify exactly what it is we are testing agai nst
the substantial justification standard. Not surprisingly,
petitioners repeatedly draw our attention to the odi ous character
of the attorney m sconduct. At the other end of the spectrum
respondent enphasi zes the inherent reasonabl eness of defending a
trial court victory on appeal. In our view, the issue is not
whet her the conduct of Sinms and McWade was substantially
justified (it obviously was not), nor whether respondent’s
decision to defend his Dixon Ill victory agai nst petitioners’
appeal s (as opposed to sinply rolling over) was substantially
justified (it obviously was). Rather, our inquiry focuses on
respondent’s litigating position regarding the |legal effect of
the attorney m sconduct (i.e., that such m sconduct anounted to
harm ess error and therefore did not invalidate the decisions
entered against the test case petitioners follow ng the issuance

of Dixon I1).
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2. Substanti al Justification Analysis

We turn now to the issue of whether respondent’s position,
as identified above, was substantially justified.?® A position
of the United States in a judicial proceeding is substantially
justified if it has a reasonable basis in |law and fact. E. g.,

Maggie Mognt. Co. v. Commi ssioner, supra at 443. Commobn sense

dictates that if the Governnent was able to prevail at tria
(only to | ose on appeal), its position ordinarily wll have been
reasonable. See H Rept. 97-404, at 15 (1981) (stating that in
such situation “the appellate court would not normally award
attorney’s fees to the taxpayer since the trial court, by
definition, had found the governnent’s position to be
reasonable”); S. Comm on Fin., Technical Explanation of

Comm ttee Amendnent, 127 Cong. Rec. 32070, 32078 (1981) (sane);

see al so Ness v. Commi ssioner, 73 AFTR 2d 94-1195, at 94-1196

(9th Gr. 1994) (fact that the Conmm ssioner prevailed in the Tax

Court, while “not dispositive”, is “significant”). On the other

2 | n the case of proceedi ngs commenced after July 30, 1996,
the Governnent bears the burden of establishing that its position
was substantially justified. Sec. 7430(c)(4)(B)(i); see Taxpayer
Bill of Rghts 2, Pub. L. 104-168, sec. 701(d), 110 Stat. 1463
(1996). In the case of proceedi ngs commenced on or before that
date, the taxpayer bears the burden of establishing that the
Governnent’s position was not substantially justified. Sec.
7430(c)(4) (A (i), prior to anendnent by the Taxpayer Bill of
Rights 2, supra. The parties apparently assune that the current
rule applies to these cases. Wile our resolution of the
substantial justification issue would be the sane regardl ess of
which rule applies, we are of the view that the rel evant
“proceedi ngs” commenced prior to July 30, 1996. Cf. supra note
19.
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hand, it is “not always * * * true” that trial courts “[act] on a

soundly reasoned basis in every tax case.” Huckaby v. U S. Dept.

of Treasury, 804 F.2d 297, 299 (5th Cr. 1986); see also Henry v.

Commi ssioner, 34 Fed. Appx. 342, 345 (9th G r. 2002) (Court of

Appeal s had previously “found clear error in the Tax Court’s
findings” on negligence issue, which “leads to the concl usion
that the Comm ssioner’s position was not substantially
justified’).

As noted above, respondent took the position in D xon II
that the acknow edged attorney m sconduct anounted to harnl ess
error, and this Court agreed. Wile we would Iike to think that
we “[acted] on a soundly reasoned basis” in adopting respondent’s
position, the Court of Appeals in D xon V could not have been
nore clear in expressing and enphasizing its view that our
holding in Dixon IIl did not have a reasonable basis in law. The
Court of Appeals began by stating: “W reviewthe Tax Court’s
refusal to grant a notion vacating a judgnment on the basis of
fraud on the court for abuse of discretion, mndful that only
when this Court has a ‘definite and firmconviction that the Tax

Court commtted a clear error of judgment in the conclusion it

reached’ is reversal appropriate.” D xon v. Comm ssioner, 316
F.3d 1041, 1046 (9th Cr. 2003) (citations omtted). The Court
of Appeal s quickly concluded: *“Because the Tax Court applied the
wrong | egal standard, it abused its discretion.” 1d.

Specifically, “[t]he Tax Court * * * applied the wong | aw when
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it inposed a requirenent that taxpayers show prejudice as a
result of the msconduct.” 1d. Taking our cue fromHenry v.

Conm ssi oner, supra, we conclude that, given the foregoing

| anguage of the Court of Appeals in D xon V, respondent’s
position in Dixon Ill was not substantially justified. Cf

&ol enbi ewski v. Barnhart, 382 F.3d 721, 724 (7th Cr. 2004)

(“Strong | anguage agai nst the governnent’s position in an opinion
[of a reversing appellate court] discussing the nerits of a key
issue is evidence in support of an award of EAJA fees.”).

D. Concl usi on

We conclude that petitioners are entitled to relief under
section 7430.

[11. Anmount of Award

A. Respondent’s Position

Respondent argues that, even if petitioners are entitled to
relief under section 7430, we should determ ne the anmounts of
their awards by giving effect to section 7430's hourly rate cap
and by denyi ng conpensation for services respondent alleges are
“redundant, excessive and unnecessary.”?°

B. Applicability of Statutory Rate Cap

The rate cap to which fee awards under section 7430 are
general ly subject applies “unless the court determnes that * * *

a special factor, such as the limted availability of qualified

2% Respondent does not quantify that argument in terns of
nonconpensabl e hours.
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attorneys for such proceeding, the difficulty of the issues
presented in the case, or the local availability of tax
expertise, justifies a higher rate.” Sec. 7430(c)(1)(B)(iii).
Not surprisingly, petitioners urge us to lift the rate cap, while
respondent argues that we have no |l egal basis for doing so.3° W
begin by exam ning the three exanples of special factors in the
statute and then discuss other factors that courts have taken
into account in this context.

1. Limted Availability of Qualified Attorneys

The Suprene Court has narrowy interpreted the “limted
avai lability of qualified attorneys” factor in the context of the

EAJA. See Pierce v. Underwood, 487 U.S. 552, 571-572 (1988),

interpreting 28 U. S.C. sec. 2412(d)(2)(A)(ii).3 Specifically,
the Court concluded that such | anguage

must refer to attorneys “qualified for the proceedi ngs”
in sone specialized sense, rather than just in their
general |egal conpetence. W think it refers to
attorneys having sone distinctive know edge or

%0 The Hongsernei ers al so argue that respondent’s
calculation of the applicable rate caps, see supra Part |.A , is
erroneous. They maintain that a 27.6-point increase in the
relevant CPlI figures (i.e., from151.075 to 178.675) requires a
27.6-percent increase in the statutory rate cap. That argunent
is based on a m sapprehensi on of the statutory adjustnent
formula; it is the relative difference between CPlI figures (i.e.,
27.6/151.075 = 18. 27 percent)--not the arithnmetic difference--
that determ nes the adjustnent. See sec. 1(f)(3) (cross-
referenced in flush | anguage of sec. 7430(c)(1)).

31 “The reasoni ng enpl oyed by the courts under the
attorney’s fees provision of the Equal Access to Justice Act
applies equally to review under section 7430.” Huffnman v.
Conm ssi oner, 978 F.2d at 1143.
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speci alized skill needful for the litigation in
guestion--as opposed to an extraordinary |evel of the
general |awerly know edge and ability useful in al
l[itigation. Exanples of the fornmer would be an
identifiable practice specialty such as patent |aw, or
know edge of foreign |l aw or |anguage. * * * [ld. at
572.]
Appl ying that reasoning, and |eaving aside for the nonent the
i ssue of tax expertise,®* we conclude that the general advocacy
and case managenent skills of petitioners’ counsel, while
undoubtedly “needful for the litigation”, do not justify a
departure fromthe statutory rate cap under the “limted
avai lability of qualified attorneys” exception, however
extraordinary in degree and limted in supply those skills may

be. Cf. Hyatt v. Barnhart, 315 F.3d 239, 251 (4th Cr. 2002)

(“plaintiffs do not contend that expertise in class action
enforcenent and procedure is a ‘special factor’ warranting an
increase in the statutory [ EAJA] maxi mumrate”; such expertise
“shoul d certainly not be beyond that possessed or easily acquired

by reasonably conpetent attorneys”); Animal Lovers Vol unteer

Association, Inc. v. Carlucci, 867 F.2d 1224, 1226-1227 (9th Gr

1989) (rejecting claimthat “considerable expertise in appellate

32 See infra Part 111.B.2., discussing the “loca
availability of tax expertise” factor. W note that, prior to
the addition of that factor to sec. 7430 in 1998, see supra note
15, courts applying sec. 7430 generally held that, inasnuch as
the provision applies exclusively to tax cases, counsel’s tax
expertise did not support the finding of a special factor. See,
e.g., Huffman v. Conm ssioner, supra at 1150; Cassuto v.
Conm ssi oner, 936 F.2d 736, 743 (2d Gr. 1991), affg. in part and
revg. in part on other grounds 93 T.C. 256 (1989); McWIIlians v.
Comm ssioner, T.C Meno. 1995-111.
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matters that woul d be necessary to successfully prosecute an
appeal against the enornous resources of the federal governnent”

is a special factor under the EAJA); Scarborough v. Nicholson, 19

Vet. App. 253, 264 (2005) (rejecting specialization in Suprene
Court litigation as a special factor under the EAJA).

2. Local Availability of Tax Expertise

Petitioners’ counsel do not fare any better with regard to
this factor for the sinple reason that tax expertise had little,
if anything, to do with the m sconduct inquiry phase of this

litigation. Cf. Hyatt v. Barnhart, supra at 252 (even if

counsel’s expertise in Social Security |law could warrant a
departure fromthe EAJA hourly rate cap, “there has been no

sati sfactory show ng that such expertise was necessary to handl e
the dispute [interpretation of settlenment agreenent] that
actually gave rise to the award of attorneys’ fees and costs
currently at issue”). Thus, while we do not question counsel’s
tax expertise, such expertise does not support the finding of a
speci al factor under these circunstances.

3. Difficulty of the |Issues

Petitioners assert that the m sconduct inquiry phase of
t hese proceedings presented difficult issues relating to
procedural due process, structural defect, “Footnote Ni ne”
error, * and standards of proof and review applicable to the

doctrine of harmess error. Petitioners point to DuFresne v.

3% See Brecht v. Abrahanmson, 507 U. S. 619, 638 n.9 (1993).
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Commi ssioner, 26 F.3d at 107, in which the Court of Appeals

framed the issue as one of structural defect versus harnl ess
error, as giving rise to the need to address the specified
difficult issues.® The Court of Appeals, however, nmade no
reference to any of those issues in its D xon V opinion. Rather,
the Court of Appeals focused solely on the issue of fraud on the
court--specifically, whether fraud on the court requires a
showi ng of prejudice (i.e., whether it is properly the subject of
harm ess error analysis). The court’s 1-paragraph (with
acconpanyi ng footnote) disposition of that issue, see D xon v.

Comm ssioner, 316 F. 3d at 1047 & n.9, belies petitioners’

assertion that the relevant issues in the case were sufficiently
difficult to justify a departure fromthe statutory rate cap.

Cf. &l enbi ewski v. Barnhart, 382 F.3d at 724 (rejecting the

District Court’s contention that the conplexity of the case
warranted a finding of substantial justification under the EAJA
“our opinion does not reveal a conplex case”).

4. O her Possi bl e Special Factors

a. | n Gener al

In Pierce v. Underwood, 487 U. S. 552 (1988), the Suprene

Court recognized that the |anguage of the EAJA admits of other

possi bl e special factors in addition to the statutory exanpl e of

3 |n fairness to petitioners, they took their cue from us
in that regard; we framed our analysis in Dixon IIl in terns of
structural defect versus harnmless error in response to DuFresne.
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l[imted availability of qualified attorneys. After narrowy
interpreting that factor, the Court conti nued:
For the sanme reason of the need to preserve the

i ntended effectiveness of the [then applicable] $75

cap, we think the other “special factors” envisioned by

t he exception nust be such as are not of broad and

general application. * * * The “novelty and difficulty

of issues,” “the undesirability of the case,” the “work

and ability of counsel,” and “the results obtained,”

are factors applicable to a broad spectrum of

l[itigation; they are little nore than routine reasons

why market rates are what they are. The factor of

“customary fees and awards in other cases,” is even

worse; it is not even a routine reason for market

rates, but rather a description of market rates. * * *

[1d. at 573; citations to Pet. for Cert. omtted.]
Al t hough Congress subsequently amended section 7430 to include
one of the factors specifically rejected by the Court in Pierce
(i.e., the difficulty of the issues), see supra note 15, there is
no indication in the relevant |legislative history that the
anendi ng Congress i ntended any broader retreat fromthe general
princi ples expressed in the foregoing excerpt in the context of
section 7430. Thus, factors that are of “broad and general
application” (including the undesirability of the case, work and
ability of counsel, and results obtained) presumably remain
insufficient justification for lifting the caps.

b. The Governnent’'s M sconduct

It is certainly tenpting to point to the attorney m sconduct
inthis litigation as a special factor that justifies a departure

fromthe hourly rate cap of section 7430. Support for that

position may be found in Jean v. Nelson, 863 F.2d 759 (11th Cr
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1988), affd. on other grounds sub nom Conm ssioner, INS v. Jean,

496 U. S. 154 (1990), in which a divided panel of the Court of
Appeal s for the Eleventh Grcuit concluded that the Governnent’s
m sconduct can be a special factor under the EAJA. 3 The

majority rejected the notion that the threshold “reasonabl eness”

i nquiry under the EAJA precludes any further consideration of the
Gover nnent’ s behavi or:

As the dissent points out, the EAJA already requires
that the governnent’s position have no ‘reasonabl e
basis in law and fact’ as a condition precedent to the
recovery of fees. The EAJA does not, however, protect
a litigant against potential governnment harassnment. It
is easy to imagine a situation where a position that is
not ‘substantially justified is exacerbated by

i nproper purposes in defending the lawsuit. * * * Thus,
if the governnment in this case advanced litigation for
any i nproper purpose such as harassnent, unnecessary
delay or increase in the plaintiffs’ expense, then
consistent wwth Pierce, its action warrants the
inposition of a special factor. [ld. at 776 n.13.]

See also Pollgreen v. Mrris, 911 F. 2d 527, 537-538 (11th Cr

1990). However, the Court of Appeals for the Fifth Grcuit

explicitly rejected the Jean analysis in Estate of Cervin v.

Conmm ssi oner, 200 F.3d 351, 355-358 (5th Gr. 2000), affg. T.C

Meno. 1998-176, reasoning that the finding of a special factor
under section 7430 based on the Governnent’s m sconduct would
anpunt to an inperm ssible award of punitive damages. Accord

Cassuto v. Comm ssioner, 936 F.2d 736, 743-744 (2d Cr. 1991),

%5 The Suprene Court’s affirmance of Jean is limted to the
Court of Appeals’ holding that fees incurred in obtaining an EAJA
fee award are recoverabl e regardl ess of whether the Governnent
was substantially justified in opposing the initial fee request.
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affg. in part and revg. in part on other grounds 93 T.C 256

(1989); Fields v. Comm ssioner, T.C Menp. 2002-320; see also In

re Sealed Case 00-5116, 254 F.3d 233, 237 (D.C. Cr. 2001) (EAJA

case).

W agree with the majority view and concl ude t hat
di sregarding the section 7430 rate cap on the basis of the
attorney m sconduct in this litigation would i nproperly add a
punitive aspect to the fee award. Stated differently, such an
approach woul d blur the distinction between fee-shifting
provi sions and punitive nmeasures that the Suprenme Court has drawn

in cases such as Cooter & Gell v. Hartmarx Corp., 496 U.S. at

409, and Chanbers v. NASCO, Inc., 501 U S at 51-55. See supra

Part |1.B. As the dissent in Jean v. Nelson, 863 F.2d at 782

(Kravitch, J., dissenting), observed in reasoning that Governnent
m sconduct should not be treated as a special factor under the
EAJA: “Rule 11 sanctions are always available to conpensate ‘a
[itigant whose opponent acts in bad faith in instituting or
conducting litigation.”” Here, the acknow edged m sdeeds of
McWade and Sinms have been the subject of sanctions under section
6673(a)(2)(B) with respect to proceedings at the trial |evel.

See supra Part 1.C. Such m sconduct is relevant to our present
task only in relation to the threshold issue under section 7430
of whether respondent’s position regarding the |egal

ram fications of the m sconduct was substantially justified. See

supra Part I1.C
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C. The Del ay Fact or

In Library of Congress v. Shaw, 478 U.S. 310 (1986), the

Suprene Court held that a 30-percent increase in the | odestar
anount of a Title VII fee award to account for the delay factor
violated the “no-interest” rule, which prohibits the recovery of
interest in a suit against the Governnment absent an express

wai ver of sovereign imunity with regard to interest. Two years
| ater, the Court of Appeals for the D.C. G rcuit concluded that
the “special factor” provision of the EAJA provides the express

wai ver of sovereign imunity required by Shaw WIlkett v. |CC

844 F.2d 867, 876 (D.C. Gr. 1988). The court therefore
concl uded that Shaw is not inconsistent with the | aw of that
circuit holding that delay may be regarded as a special factor

under the EAJA. Id.; see also Masonry Masters, Inc. v. Nelson,

105 F. 3d 708, 713-714 (D.C. Cr. 1997); Ckla. Aerotronics, lInc.

v. United States, 943 F.2d 1344, 1350 (D.C. Gr. 1991).

The Courts of Appeals for the Fifth and Eleventh Crcuits
have sided with the D.C. Circuit on the delay issue in the
context of the EAJA, while the Courts of Appeals for the Seventh

and Federal Circuits have gone the other way. Conpare Perales v.

Casillas, 950 F.2d 1066, 1077 (5th Cr. 1992) (agreeing with the
D.C. Grcuit that “[e]ven after the Suprenme Court’s sweeping
prohi bition in Shaw of interest awards against the United

States”, “sone forns of delay may justify enhancing the statutory
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base rate under the EAJA’),3% and Pollgreen v. Morris, supra at

537-538 (citing Wlkett but not Shaw, delay can be a speci al
factor under the EAJA if “the length of the delay was

excessive”), wth Marcus v. Shalala, 17 F.3d 1033, 1039 (7th Gr.

1994) (Wlkett, Okla. Aerotronics, and Perales “ambunt to an end

run around the no-interest rule in Shaw because the statutory
provision allowi ng for a higher fee where there is a speci al
factor is not the kind of express, unanbi guous statutory |anguage

sufficient to waive sovereign imunity”), and Chiu v. United

States, 948 F.2d 711, 721 (Fed. Cr. 1991) (stating in dictum
that the argunent for delay as a special factor would not pass
must er under Shaw). 3’

We agree with the Courts of Appeals for the Seventh and
Federal Circuits that the Wlkett line of authority runs directly

counter to Library of Congress v. Shaw, supra. See also WIkett

v. ICC, supra at 795 (Starr, J., dissenting fromdenial of rehg.

3 The Court of Appeals for the Fifth Crcuit subsequently
stated, w thout nentioning Perales or its special factor
anal ysi s, that Shaw precludes an award of interest on a sec. 7430
fee award. See WIlkerson v. United States, 67 F.3d 112, 120 n. 15
(5th Gr. 1995).

3" The courts in Marcus v. Shalala, 17 F.3d at 1039, and
Chiu v. United States, 948 F.2d at 721, al so contended that
Wl kett runs afoul of the Supreme Court’s subsequent adnonition
in Pierce v. Underwood, 487 U. S. at 573, that special factors
under the EAJA cannot be of “broad and general application”. The
Court of Appeals for the DDC. Crcuit attenpted to reconcile its
holding in Wlkett with Pierce in Ckla. Aerotronics, Inc. V.
United States, 943 F.2d 1344, 1350 (D.C. Cr. 1991) (clarifying
t hat “what nakes the factor ‘special’ is not sinple delay, but
unusual del ay”).
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en banc) (“the panel’s decision is inconpatible with the

teachings of” Shaw); Okla. Aerotronics, Inc. v. United States,

supra at 1353 (WIllians, J., concurring and dissenting) (finding

Wl kett's rationale “far fromclear”); Masonry Masters, Inc. V.

Nel son, supra at 714 (Henderson, J., concurring) (asserting that,

because the EAJA | acks the express wai ver contenpl ated in Shaw,
fees awarded t hereunder “can never be enhanced for delay as a
matter of law’). |In Shaw, the Suprene Court rejected the
argunment that |anguage in Title VII making the Governnment |iable
for costs (including a reasonable attorney’'s fee) “the sane as a
private person” operated as an express wai ver of sovereign
immunity with respect to interest, even though interest on
attorney’s fees may be recovered in a Title VIl suit against a
private enployer. In our view, the case for waiver was stronger
under the version of Title VII at issue in Shaw?® than it is under

the EAJA or, by extension, section 7430. See Wlkerson v. United

States, 67 F.3d 112, 120 n.15 (5th Gr. 1995) (“Nothing in § 7430
i ndi cates that Congress intended to waive its immunity from

interest awards”); Mller v. Alanp, 992 F. 2d 766, 767 (8th Gr

1993) (sane); Austin v. Conmm ssioner, T.C Menp. 1997-157 (sane);

see also Intl. Wodworkers of Am, AFL-O O, Local 3-98 v.

Donovan, 792 F.2d 762, 766-767 (9th G r. 1985) (pre-Shaw, no

% Title VII has since been anmended to expressly allow the
recovery of interest against the Governnment in Title VIl actions.
See 42 U.S.C. sec. 2000e-16(d) (2000); Landgraf v. USI Film
Prods., 511 U.S. 244, 251 (1994).
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interest on EAJA fee award since no statutory provision expressly
aut hori zes such interest).

d. Test Case Status

One aspect of this litigation that is certainly “not of
broad and general application” (and therefore potentially
supports the finding of a special factor) is its test case
status. Undoubtedly, counsel’s efforts have beneficially
af fected hundreds of nontest case petitioners. At |east one
court, however, has explicitly rejected the notion that such
w despread benefit may be treated as a special factor under the

EAJA. See Pollgreen v. Mrris, 911 F.2d 527 (11th Gr. 1990).

Pol I green i nvolved an EAJA fee award to plaintiffs who had
successfully chall enged fines and property seizures stenm ng from
their participation in the “FreedomFlotilla” of Cuban refugees
in 1980. The District Court had doubled the statutory rate, in
part because the litigation benefited “not only * * * the
Plaintiffs herein but a class of people, including over 1,000

vessel owners.” 1d. at 537; see also Lyden v. Howerton, 731 F

Supp. 1545, 1556 (S.D. Fla. 1990) (sane |anguage in another
“Freedom Flotilla” case). The Court of Appeals concluded that
the District Court’s “consideration of the litigation's benefit
to a broad class of people is foreclosed by Pierce’s prohibition

on considering ‘the results obtained’”. Pollgreen v. Mrris,
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supra at 537.% In that regard, we deemit noteworthy that Pierce
itself involved a class action in which plaintiffs’ counsel
secured a $60 mllion settlement agai nst the Departnent of
Housi ng and Urban Devel opnment that was paid to nore than 150, 000

| ow-i ncome tenants of federally subsidized housing projects. See

Underwood v. Pierce, 547 F. Supp. 256, 258 (C.D. Cal. 1982).

5. Concl usi on

For the reasons discussed above, we conclude that we are
constrained to apply the statutory rate caps in determning the
respective anmobunts of petitioners’ fee awards under section 7430.

C. Conmpensabl e Hour s

1. Respondent’s (bj ecti ons

a. Duplicative Fees Due to Change of Counse

Respondent argues that any fee award shoul d excl ude
“duplicative attorneys’ fees associated with two sets of
appel | ate counsel having to read the sanme record and |learn the
same case.” Wiile the inefficiencies associated with a change in
counsel may, in sone instances, warrant a reduced fee award, see,

e.g., Spell v. MDaniel, 852 F.2d 762, 768 (4th Cr. 1988), we

concl ude that such a reduction would be inappropriate here. As
not ed above, nore than 300 nontest case petitioners have financed

the test case litigation through contributions to the Defense

3% The court also cited Jean v. Nelson, 863 F.2d at 775, a
class action involving Haitian refugee clains, in which it had
rejected “vindication of public rights” as a special factor under
t he EAJA
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Fund. It is hardly surprising that this group, faced with the
| argel y unfavorabl e outcone of Dixon Ill, would fracture over the
i ssue of legal representation going forward. |I|ndeed, given the
nunber of contributors to the Defense Fund, three sets of
appel l ate counsel (i.e., lzen, Mnns, and Porter & Hedges) does
not seem unreasonabl e.* Therefore, we shall not reduce the
nunber of conpensable hours nerely to account for the fact that
M nns and Porter & Hedges had to “read the sane record and | earn
the sane case” with which Izen was already famliar

b. Overstaffing

Respondent al so asserts that “it is apparent that these
cases have been overstaffed by both M. Mnns and Porter and
Hedges and that the nunber of hours charged by those firnms for
the appeal is excessive and outside the real mof reason.” In
eval uating the reasonabl eness of the hours clained, we are aided
by the fact that, taking into account |zen's appellate fee
request, we have before us three separate fee applications
relating to the sane appel |l ate proceedings.* Each of those
applications contains a breakdown of hours devoted to various

tasks as delineated in the NNnth Grcuit’'s Form9. Regarding

40 W& note that three sets of counsel participated in the
evidentiary hearing underlying our opinion in Dixon [Il as well:
| zen, Jones, and Sticht.

41 Al t hough Jones has also filed a notion in this Court for
appel l ate fees and expenses, see supra note 12, he did not
directly participate in the appeals of the test cases as did
| zen.
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what we deemto be the four “core” categories (obtaining and
review ng records, |egal research, preparing briefs, and
preparing for and attending oral argunment), |zen clains 676.65
hours, Mnns clainms 779.18 hours (including Lawfinders’ tine),
and Porter & Hedges clains 1,013.9 hours. Wile it may be
somewhat presunptuous for this Court to judge the relative nerits
of the appellate briefs,* we see no obvious justification for the
significantly greater nunber of hours clainmed by Porter & Hedges
in these categories. Assumng for these purposes that the
subj ect hours clained by Izen and M nns represent the | ow end and
the m dpoint, respectively, of the range of reasonabl eness, we

reduce the Porter & Hedges figure by 130 hours so that the

42 \\ do observe that it was |zen who hewed to the line that
the m sconduct of respondent’s attorneys was a fraud on the
Court, and that the primary relief to which all eligible
petitioners should be entitled is the benefit of the Thonpson
settlenment. Binder and M nns argued prinmarily for the conplete
vacatur of this Court’s decisions, which would result in a
conplete win--no deficiencies--for the petitioners (although
Bi nder did suggest the Thonpson settlenent as an alternative).
In the light of hindsight, |1zen' s approach has been vindi cat ed;
the Court of Appeals in D xon V adopted both his diagnosis and
his prescription wthout reservation.

Having said that, we do not nean to inply that all of Ilzen's
appellate tine was well spent. He was the only attorney who
continued to argue that the Kersting tax shelters created valid
tax deductions, a position not only contrary to the hol di ngs of
this Court in Dixon Il and Dixon Il1l, but also contrary to that
of the Court of Appeals for the Ninth Crcuit in the related
pronoter penalty case. See Kersting v. United States, 206 F.3d
817 (9th Cr. 2000). W also have the inpression that
considerable tinme was wasted at the appellate level in dealing
with Izen’ s unsuccessful and unnecessary attenpts to include
hundreds of nontest cases in the Adairs’ interlocutory appeal.
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resulting figure (883.9 hours) for these categories is in |line
with the high end of the range of reasonabl eness.

C. Porter & Hedges dient Conferences

Respondent alleges that the PH petitioners have failed to
denonstrate the reasonabl eness of “charges for nunerous
conferences with various unidentified individuals, apparently
menbers of the Steering Commttee.” Qur concern lies with the
| ack of subject matter descriptions for nmany of those conferences
and other client communications such as e-mail correspondence.

As di scussed above, the conmttee hired Porter & Hedges not only
to replace Mnns but also to recover anobunts previously paid to
him W do not intend to hold the Governnent responsible for
fees attributable to the latter task. |In that regard, the
parties’ subm ssions indicate that Binder assumed primary
responsibility for the Porter & Hedges briefs, while Irvine dealt
with the Mnns situation and client relations, in addition to
overseeing work on the briefs. Mst of the generic references to
client contacts appear in Ilrvine’ s time entries, and common
experience suggests that such contacts were nore likely related
to the Mnns dispute or client relations than, say, appellate
strategy. Nevertheless, in the absence of subject matter
descriptions, we assune that the tinme Irvine spent consulting
with Defense Fund representatives was divided equally between
matters relating to the Mnns dispute and client relations on the

one hand, and matters relating to the appeal, on the other.
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2. Additional Adjustnents to Tine dained for the

Appeal s

a. M ssing Mnns Tinme Entries

Al t hough M nns clainms 577.42 hours of attorney and | egal
assistant tinme for his firm(i.e., not including the Lawfinders
tinme) in the Hongserneiers’ initial appellate fee request, the
acconpanying tinme entries for Mnns and his in-house staff cover
only 462.56 hours. Inasnmuch as those tine entries run only
t hrough January 22, 2002, they do not cover the final preparation
of the brief (apparently nailed on January 25, 2002), the
preparation of the reply brief, or the oral argunent.* Wile we
are not inclined to provide Mnns the opportunity to “prove up”
his firms undocunented efforts at this |late date, we |ikew se
are not prepared to disregard those efforts altogether.
Accordingly, we shall credit Mnns with the 66-hour block of tine
he categorized as “preparing for and attending oral argunment” in
his subm ssion to the Court of Appeals and disallow the remaining

48. 86 undocunented hours. #*

43 W& note that there is no corresponding break in the Bates
nunberi ng of the docunments acconpanying the parties’ special
stipulation of facts (filed in this Court) regarding the
appel l ate fee requests.

4 Only 11.5 of those 48.86 hours are attributable to M nns;
the balance is attributable to his associate attorney and his
| egal assistant.



- 50 -

b. M nns Hours Relating to Dispute Wth Comm ttee

As stated above, we will not hold the Governnent responsible
for fees attributable to the dispute between the steering
commttee and Mnns. Follow ng the approach used above with
regard to Irvine’s tinme, we assune that, absent subject matter
descriptions to the contrary, the tine Mnns and his staff spent
during Decenber 2001 and January 2002 conmunicating with clients
was divided equally between danmage control and matters rel ating
to the appeal. Simlarly, we assune that tine spent
communi cating with Irvine during this contentious period was
devoted to “self defense” and to coordination efforts in equal
nmeasure.

C. Additional Porter & Hedges Tine Relating to M nns
D spute

We have previously dealt with Irvine’s nondescriptive tine
entries relating to client communi cations. W add here that,
consistent with our treatnent of M nns, we assune, absent subject
matter descriptions to the contrary, that tinme spent by Irvine
communi cating with Mnns and his staff was divided equally
between matters relating to the Mnns dispute and matters
relating to the appeal. W also disallowthe relatively snal
anount of tinme Irvine devoted to “review of contracts”, as that
task is clearly identifiable with his firm s engagenent by the

steering commttee to handle its dispute with M nns.
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d. Porter & Hedges Tine Relating to Bill of Costs

Porter & Hedges clains approximately 33 hours of attorney
time (nost of it Binder's) relating to a bill of costs in the
amount of $5,663.40.4 See Fed. R App. P. 39. W see no
justification for the devotion of that much tine to a task
normal Iy considered mnisterial. |In that regard, we note that
M nns has not clained any tinme relating to the bill of costs he
filed on behal f of the Hongserneiers. W disallow all but 5
hours of attorney tine relating to the PH petitioners’ bill of
costs.

e. Porter & Hedges Tine Relating to Remand

A few of Binder’s tine entries describe tinme spent anal yzing
the illicit Thonpson settlenment shortly after the Court of
Appeal s’ issuance of Dixon V. As those entries relate to the
ensui ng remand proceedings in this Court, they are not properly
the subject of an appellate fee request. See supra text
acconpanyi ng note 21.

3. Adj ustments to Porter & Hedges Tine Relating to
Fee Request

a. Initial Research Tine

According to the Porter & Hedges tine entries, four
attorneys spent 85.2 hours researching section 7430 and

attorney’s fees issues (and nenorializing that research) before

4 The Court of Appeals ultimately allowed $3, 808.50 of such
cost s.
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work on the actual fee request even began. That seens excessive
to us, and we accordingly reduce those hours by 50 percent.

b. Time Relating to Unsuccessful d ains

Al of the adjustnents we have made thus far relate to
either (1) docunentation or (2) what may be terned the efficiency
aspect of the reasonabl eness standard incorporated into section

7430. In Hensley v. Eckerhart, 461 U S. 424, 436 (1983), a case

i nvol vi ng CRAFAA (the general civil rights fee-shifting
statute), * the Suprene Court addressed another aspect of
reasonabl eness in this context:
If * * * a plaintiff has achieved only partial or
limted success, the product of hours reasonably
expended on the litigation as a whole tines a
reasonabl e hourly rate may be an excessive anount.* * *
* * * That the plaintiff is a “prevailing party”
therefore may say little about whether the expenditure
of counsel’s tinme was reasonable in relation to the
success achi eved. * * *
Prof essor Sisk sonmetinmes refers to this aspect of the
reasonabl eness standard as the |imted success factor. Sisk,
“The Essentials of the Equal Access to Justice Act: Court Awards
of Attorney’'s Fees for Unreasonabl e Governnent Conduct (Part
Two),” 56 La. L. Rev. 1, 119 (1995).

The Supreme Court subsequently referred to the limted

success factor in the context of “fees for fees” (i.e., fees

4 “The standards set forth in this opinion are generally
applicable in all cases in which Congress has authorized an award
of fees to a ‘prevailing party.’” Hensley v. Eckerhart, 461 U S
424, 433 n.7 (1983).
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incurred in obtaining a fee award) in Comm ssioner, INS v. Jean,

496 U.S. 154 (1990). As discussed in Part 1.B., supra, the Court
in Jean held that fees for fees are recoverabl e under the EAJA

W thout a separate showi ng that the Governnent’s opposition to
the fee award was not substantially justified. |In response to

t he Governnent’s argunent that such a hol ding woul d have the
effect of allowing “an automatic award of ‘fees for fees’”, id.
at 162, the Court stated:

Because Hensley v. Eckerhart, 461 U S. 424, 437
(1983), requires the district court to consider the
rel ati onship between the amount of the fee awarded and
the results obtained, fees [clained] for fee litigation
shoul d be excluded [fromthe award] to the extent that
the applicant ultimately fails to prevail in such
l[itigation. For exanple, if the Governnent’ s challenge
to a requested rate for paralegal tinme resulted in the
court’s recal culating and reducing the award for
paral egal time fromthe requested anount, then the
appl i cant should not receive fees for the tinme spent
defending the higher rate. [ld. at 163 n. 10.]

The Court of Appeals for the Nnth Grcuit has expressly held
that “the legal principles for recovering attorney’s fees laid
out in Hensley [citation omtted] apply to requests for fees-on-

fees”. Thonpson v. Gonez, 45 F.3d 1365, 1367 (9th CGr. 1995);

see also Atkins v. Apfel, 154 F.3d 986, 990 (9th Cr. 1998).

Wiile it is often difficult to allocate attorney tine
bet ween successful and unsuccessful issues and clains, “denial of
a particular formor aspect of relief occasionally may be
attributable to a discrete notion or proceeding, thus allow ng

the limted success factor to be neasured by hours devoted to
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that effort.” Sisk, 56 La. L. Rev. at 119; see al so Hensl ey v.

Eckerhart, supra at 436 (one way a court can give effect to the

limted success factor is by “attenpt[ing] to identify specific
hours that should be elimnated”). That is the case with regard
to our rejection of the PH petitioners’ attenpts (1) to avoid the
section 7430 rate cap by asserting entitlenent under the bad
faith exception and section 6673, and (2) to obtain interest on
their fee award (see infra Part IV). Specifically, the PH
petitioners’ August 2005 amendnent of their fee request (and the
prerequisite notion for | eave to anend), their notion for

reconsi deration of our Septenber 1, 2005 order, and their
Novenmber 2005 request for appellate fees under section 6673
pertain exclusively to those unsuccessful clainms. W therefore
disallow the 123.7 hours Porter & Hedges devoted to those

filings.4 Cf. Anthony v. Sullivan, 982 F.2d 586 (D.C. Cir. 1993)

(plaintiff initially sought recovery of fees under both the Title
VII fee provision, which contains no rate cap, and the EAJA

after Court of Appeals overturned the Title VII award, plaintiff
established entitlenent to EAJA award on remand; held, Hensley
dictates that plaintiff’s EAJA award not include any fees
incurred in the unsuccessful defense of the Title VII award on

appeal ).

47 W& do not intend to suggest thereby that the positions
taken in those filings are in any way frivolous. See Hensley v.
Eckerhart, supra at 436 (partial or limted success nust be taken
into account even though the unsuccessful clains are nonfrivol ous
and raised in good faith).
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D. Conput ati on of Potentially Conpensabl e Fees

We now determ ne the anount of clained fees that, to the
extent paid or incurred by real parties in interest who satisfy
section 7430’s net worth requirenent (hereafter, eligible
persons), see infra Part Il1.F., are conpensabl e under section
7430. \Were the fee requests reflect the use of “block billing”
(1.e., the assignnment of nultiple discrete tasks to a single
bl ock of tinme), we use our best judgnent to allocate the
aggregat e anount of tinme anong the various tasks.

1. The Hongser nei ers--Wrk on the Appeal 8

a. 2001

Taking into account the $140 rate cap in effect for 2001,
t he Hongserneiers claim377.17 hours at $140 per hour, 31 hours
at $100 per hour, and 17.69 hours at $50 per hour. Regarding the
50-percent reduction for tinme deened attributable to both the
di spute with the steering conmttee and the appeal, we have
assigned 16.4 hours in Decenber to client comunications (M nns:
8.5 hours; associate attorney: 4.5 hours; |legal assistant: 3.4
hours). W therefore (1) reduce the $140 (Mnns) time by 4.25
hours (50% of 8.5 = 4.25), leaving 372.92 hours; (2) reduce the

$100 (associate) tinme by 2.25 hours (50% of 4.5 = 2.25), |eaving

48 Because the Defense Fund retained Mnns to pursue the
appeal and a separate group subsequently retained himto pursue
appel l ate fees, we conpute the potentially conpensable fees with
respect to those two engagenents separately. The Hongserneiers
cl ai m $220, 201 for work on the appeal and $56,233.75 for work on
the fee request.
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28.75 hours; and (3) reduce the $50 (legal assistant) time by 1.7
hours (50% of 3.4 = 1.7), leaving 15.99 hours. The resulting
amount is $55, 883.30, determined as follows: [(372.92 X $140) +
(28.75 X $100) + (15.99 X $50)] = ($52,208.80 + $2,875 + $799. 50)
= $55, 883. 30.
b. 2002

Taking into account the $150 rate cap in effect for 2002,
t he Hongsernei ers claim446.95 hours at $150 per hour, 34.4 hours
at $100 per hour, and 23.11 hours at $50 per hour. O the 48. 86
hours disallowed due to mssing tine entries, 11.5 hours relate
to $150 time, 20.8 hours relate to $100 tinme, and 16.56 hours
relate to $50 tine. Regarding the 50-percent reduction for
January 2002 tinme deened attributable to both the rift wth the
steering commttee and the appeal, we have assigned 6.9 hours to
client communications (Mnns: 5.1 hours; legal assistant: 1.8
hours) and 2.9 hours to Irvine comunications (Mnns: 1.9 hours;
| egal assistant: 1 hour). W therefore reduce the $150 (M nns)
time by an additional 3.5 hours (5.1 + 1.9 =7; 50%of 7 = 3.5)
and reduce the $50 (|l egal assistant) tinme by an additional 1.4
hours (1.8 + 1 = 2.8; 50%oof 2.8 = 1.4). That |eaves 431. 95
hours of $150 tine (446.95 - 11.5 - 3.5 = 431.95), 13.6 hours of
$100 tinme (34.4 - 20.8 = 13.6), and 5.15 hours of $50 tinme (23.11
- 16.56 - 1.4 = 5.15). The resulting anount is $66, 410,
determned as follows: [(431.95 X $150) + (13.6 X $100) + (5.15 X

$50)] = ($64,792.50 + $1, 360 + $257.50) = $66, 410.



C. Total
The total anobunt of potentially conpensable fees with
respect to the Hongserneiers’ fee request for work on the appeal
is $122,293.30 ($55,883.30 for 2001 and $66, 410 for 2002).

2. The Hongser nei ers—Wrk on the Fee Request

a. 2003 to 2005

Taking into account the $150 rate cap in effect during the
years 2003 t hrough 2005, the Hongserneiers claim177.85 hours at
$150 per hour, 92.75 hours at $125 per hour, 2.4 hours at $75 per
hour, and 2.65 hours at $50 per hour. The resulting amount is
$38,583. 75, determined as follows: [(177.85 X $150) + (92.75 X
$125) + (2.4 X $75) + (2.65 X $50)] = ($26,677.50 + $11,593.75 +
$180 + $132.50) = $38, 583. 75.

b. 2006

Taking into account the $160 rate cap in effect for 2006,

t he Hongserneiers claimO0.5 hours at $160 per hour, 0.9 hours at
$125 per hour, and 1.7 hours at $50 per hour. The resulting
amount is $277.50, determined as follows: [(0.5 X $160) + (0.9 X
$125) + (1.7 X $50)] = ($80 + $112.50 + $85) = $277.50.

C. Application of Limted Success Factor

Wil e the Hongserneiers did not join in the PH petitioners’
unsuccessful fee request clains discussed in Part 111.C. 3.b.
supra, that does not nean that Hensley’'s |limted success factor
has no application to their claimfor fees on fees. As Professor

Si sk observes: “Because ordinarily it is difficult to precisely
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link a certain segnent of |egal services to the denial of
particular relief, the limted success factor typically is
addressed at a separate stage through a percentage downward
adj ustnent of the lodestar.” Sisk, 56 La. L. Rev. at 119; see

al so Hensley v. Eckerhart, 461 U S. at 436-437 (in applying the

limted success factor, a court “may attenpt to identify specific
hours that should be elimnated, or it may sinply reduce the
award to account for the limted success”). Here, the | odestar
for the Hongserneiers’ fees on fees is $38,861.25 ($38,583.75 for
2003 through 2005, and $277.50 for 2006). |In determ ning the
degree of success they achieved with regard to their fee request,
we conpare the nunber of “nerits hours” they clainmed (i.e., hours
relating to the appeal --930.32) with the nunber of nerits hours

we have allowed (868.36).% See Thonpson v. Gonez, 45 F.3d 1365

(9th Gr. 1995) (upholding District Court’s award of 87.2 percent
of requested fees on fees to reflect the parties’ 87.2-percent
settlenment with regard to requested “nerits fees”); Harris v.
McCarthy, 790 F.2d 753, 759 (9th Cr. 1986) (upholding District
Court’s award of 11.5 percent of requested fees on fees to

reflect its award of 11.5 percent of requested nerits fees). The

4 See supra Parts IlIl.D.1.a. and Il1l1.D. 1.b. (372.92 + 28.75
+ 15.99 + 431.95 + 13.6 + 5.15 = 868.36). W conpare nerits
hours claimed to nerits hours allowed rather than nerits fees
clainmed to nerits fees awarded because rmuch of the difference
between the nmerits fees clained and the nerits fees awarded in
this case is attributable to sec. 7430’s rate cap, the effect of
which is already reflected in the fees on fees | odestar anount of
$38, 861. 25.
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resulting success ratio (868.36/930.32) is 93.33 percent, which
we apply to the aforenentioned | odestar to obtain the anmount of
potentially conpensable fees on fees with respect to the
Hongsernei ers’ fee request: $36, 269. 20. %

3. The PH Petitioners

a. 2001

Taking into account the $140 rate cap in effect for 2001,
the PH petitioners claim 112. 15 hours at $140 per hour, 3.25
hours at $105 per hour, and 0.5 hours at $90 per hour. W begin
by allocating to 2001 a portion of the 130-hour “overstaffing”
reduction di scussed above. Based on the Porter & Hedges tinme
entries, we estimate that 10 percent of the hours devoted to
tasks described in the “core” categories of the Ninth Circuit’s
Form 9, see supra Part 111.C. 1.b., are attributable to services
performed in 2001. Accordingly, we reduce the tine clainmed for
2001 by 13 hours (10% of 130 = 13). Since nore than 96 percent
of the time clainmed for 2001 falls into the $140 category, we
further allocate the entire 13-hour reduction to the $140 ti ne.
Next, we apply the 50-percent reduction to Irvine’s 2001 tine

deened attributable to both the M nns dispute and the appeal. In

% W& note here that, even though petitioners did not
receive all the relief they requested on appeal, see supra note
42, we see no need to reduce their “nmerits fees” awards by
applying a success ratio. See Hensley v. Eckerhart, 461 U S. at
435 & n. 11 (where plaintiff obtains “excellent results”, fee
award will normally enconpass all hours reasonably expended on
the litigation; fact that such plaintiff did not receive all the
relief requested is not necessarily significant).
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that regard, we have assigned 10.5 hours to generic client
communi cations and 1.5 hours to M nns comuni cations. W
t herefore reduce the $140 tine by an additional 6 hours (10.5 +
1.5 = 12; 50%of 12 = 6). Finally, we have assigned 0.75 hours
to lrvine’'s review of contracts and further reduce the $140 tine
by that anount. The end result is a 19.75-hour reduction in the
$140 tinme (13 + 6 + .75 = 19.75), leaving 92.4 hours of $140
time. The resulting anpbunt is $13,322.25, determ ned as foll ows:
[(92.4 X $140) + (3.25 X $105) + (0.5 X $90)] = ($12,936 +
$341. 25 + $45) = $13, 322. 25.

b. 2002 to 2005

Taking into account the $150 statutory rate cap in effect
during the years 2002 through 2005, the PH petitioners claim
1,683.85 hours at $150 per hour, 1 hour at $140 per hour, 0.7
hours at $130 per hour, 1.4 hours at $120 per hour, 2 hours at
$105 per hour, 1 hour at $100 per hour, and 15.5 hours at $90 per
hour. W adjust the $150 tinme to reflect the follow ng
reductions: (1) Remainder of the 130-hour overstaffing reduction-
-117 hours; (2) Irvine's tinme deened attributable to the M nns
di spute--7.8 hours; > (3) excessive tine pertaining to the bill of

costs--28 hours; (4) work attributable to the remand proceedi ngs-

51 W have assigned 15.6 hours of Irvine's 2002 tinme to
generic client comunications (10.9 hours) and M nns
communi cations (4.7 hours). As we deem 50 percent of that tine
to be attributable to the Mnns dispute, the resulting reduction
is 7.8 hours (50% of 15.6 = 7.8).
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-7.9 hours; (5) excessive prelimnary research regardi ng section
7430 and attorney’s fees issues--42.6 hours (85.2 X 50% = 42.6);
and (6) tinme devoted to unsuccessful fee request clains--123.7
hours (119.2 hours of Binder’s tinme and 4.5 hours of Irvine's
time). The end result is a 327-hour reduction in the $150 tine
(117 + 7.8 + 28 + 7.9 + 42.6 + 123.7 = 327), leaving 1, 356.85
hours of $150 tine. The resulting anount is $205, 631. 50,
determned as follows: [(1,356.85 X 150) + (1 X $140) + (0.7 X
$130) + (1.4 X $120) + (2 X $105) + (1 X $100) + (15.5 X $90] =
($203,527.50 + $140 + $91 + $168 + $210 + $100 + $1,395) =
$205, 631. 50.
C. 2006

Taking into account the $160 rate cap in effect for 2006,
the PH petitioners claim®67.9 hours at $160 per hour and 2.5
hours at $140 per hour.% The resulting anmount is $11, 214,
determined as follows: [(67.9 X $160) + (2.5 X $140)] = ($10, 864
+ $350) = $11, 214.

d.  Total
The total anobunt of potentially conpensable fees with

respect to the PH petitioners’ fee request is $230,167.75

2 In their final subm ssion of fees and expenses, the PH
petitioners seek to recover an additional $4,865 that Porter &
Hedges estimates it will incur in pursuing the fee request “until
this Court rules on this notion”. W are not aware of any
authority supporting such a request, nor do we see the need for
such additional fees and expenses under the circunstances.
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(%13, 322. 25 for 2001, $205,631.50 for 2002 through 2005, and
$11, 214 for 2006).

E. Potenti ally Conpensabl e Expenses

The PH petitioners claimadditional costs in the anount of
$20, 307.18. We reduce that anpbunt by $2,425.66 as foll ows:
Delivery charges: $105.11 (2 overnight deliveries to/from
persons with no identifiable connection to the litigation--
$26. 86; extra charges for a Saturday package pickup--$75. 25;
di screpancy between cl ai med courier charge and conputer
backup- - $3)
Comput er research: $444.39 (difference between anounts
charged by provider and anounts reflected in billing
records--%$226.31; unidentified research sessions--%$218. 08)
Secretarial overtine: $1,083.90
Doubl e-count ed charges: $751.26 (3/10/03 to 4/30/03)

M scel | aneous: $41 (“various tips”--$16; unidentified
par ki ng char ge- - $25)

The anobunt of potentially conpensabl e expenses with respect to
the PH petitioners’ fee request is therefore $17,881.52.

As indi cated above, the Hongsernei ers have not requested any
expenses other than attorney’ s fees.

F. Ampunts Paid or Incurred by Eligible Persons

W now determ ne the extent to which eligible persons paid
or incurred the potentially conpensable fees and expenses with

respect to the fee requests.
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1. Amount s Paid Through t he Def ense Fund

a. M nns Agr eenment

The Defense Fund paid $185,000 in | egal fees under the M nns
agreenment. O the $220, 201 cl ained by the Hongserneiers for the
correspondi ng | egal services, see supra note 48, $122,293.30 is
potentially conpensable, see supra Part I11.D. 1., nmeaning that
$97, 907. 70 i s nonconpensabl e ($220,201 - $122,293.30 =
$97,907.70). Gven the fungibility of nbney, a case can be nade
for allocating the Fund’ s $185, 000 expendi ture between the
potentially conpensable fees and the nonconpensable fees on a pro
rata basis. W are not aware of any authority requiring us to do
so, and we think such an approach would run counter to the
remedi al purpose of section 7430. Accordingly, we allocate the
first $122,293.30 of the $185, 000 expenditure to the potentially
conpensabl e fees and the renai ni ng $62, 706. 70 ($185, 000 -
$122,293. 30 = $62,706. 70) to the nonconpensabl e fees.

Next, we nust identify the contributions to the Defense Fund
fromwhich the Fund’ s $185, 000 expenditure derived. Ow ng again
to the fungibility of noney, any nethodol ogy we use wll be
sonewhat arbitrary. Nevertheless, we believe it is reasonable to
treat the $185, 000 expenditure as having derived fromthe
$268, 200 contributed to the Fund by the Hongsernei ers and the
group of 112 from January 2001 t hrough Novenber 2001.

The followng table lists the persons described in the

precedi ng paragraph (i.e., the Hongserneiers and the group of
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112) for whom we have received net worth affidavits, together
with the amount contributed by each such person to the Defense

Fund during the rel evant peri od:

Nanme Ant. Contributed
Ar buckl e $2, 400
Asnmus $2, 500
Baccitich $2, 400
Bakos $2, 400
Beecher $2, 300
Ber ger $3, 500
Boet t ger $2, 300
Bower sox $2, 600
Br anch $2, 400
Br emmer $2, 300
Br own $2, 400
Bruckner $2, 400
Croft $2, 700
Doyl e $2, 300
Ellis $2, 400
Evans $2, 100
Fl atter $2, 600
Fr aser $2, 500
Fruchni cht $3, 000
Fusaki o $1, 500
Gauber t $1, 500
Gavagan $2, 700
Gei sl er $2, 400
G aham $2, 500
Hague $1, 800
Hannan $2, 400
Harti gan $2, 000
Hat cher $2, 400
Hei nt z $2, 500
Hendri ckson $2, 300
H Il en $2, 300
Hinrich $2, 000
Hongser nei er $2, 600
Howel | $2, 300
Hunphri es $2, 200
Hunt $2, 900
Jensen, John $2, 400
Jensen, Steen $2, 300
Johnson, Marvin $1, 500
Jurew cz $2, 400

Keadl e $2, 500



Kel | ey $2, 500
Kl asch $2, 500
Kr assner $2, 700
Layman $1, 700
Leslie $1, 700
Maeda $2, 600
McNanee $2, 300
Meyner s $2, 500
M chael son $2, 400
MIler, Dale $2, 400
MIler, R B. $2, 800
MIIon $3, 000
Muckl e $2, 300
Myers $2, 500
Norr el | $2, 500
Cakes $2, 400
Oyl er $2, 700
Pi st ol | $2, 500
Port er $2, 300
Proct or $2, 200
Pyl at e $1, 500
Ri chnond $2, 400
Satterfield $2, 400
Sheasl ey $2, 500
St. John $1, 900
Ti ce $2, 600
Toman $2, 700
Tynan $2, 700
Villines $2, 400
Wat ki ns $2, 300
Whittl esey $2, 500
W at er $2, 400
W | son $2, 400

$176, 100

Thus, at |east $176,100 of the $268, 200 contributed to the

Def ense Fund by the Hongserneiers and the group of 112 between
January 2001 and Novenber 2001 derives fromeligible persons (we
refer to such contributions as eligible contributions). Here,
too, a case can be nmade for allocating the eligible contributions
bet ween the Defense Fund' s $122,293.30 paynent for potentially

conpensabl e fees and its $62, 706. 70 paynent for nonconpensabl e
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fees on a pro rata basis. Again, we are not aware of any
authority requiring us to do so, and we think such an approach
woul d run counter to the renedi al purpose of section 7430.
Accordingly, we allocate the eligible contributions first to the
Def ense Fund’' s $122,293. 30 paynent for potentially conpensable
fees. It follows that eligible persons paid all of those
potentially conpensabl e fees.

b. Porter & Hedges Agreement

W take a simlar approach with regard to the $60, 000 the
Def ense Fund paid to Porter & Hedges. O the $514,821.90 cl ai ned
by the PH petitioners in their appellate fee request, $248, 049.27
is potentially conpensable. See supra Parts 111.D.3., Ill.E
First, we allocate the entire $60, 000 expenditure to the
potentially conpensable fees and expenses. Next, we identify the
contributions to the Defense Fund from which the Fund' s $60, 000
expenditure derived. W believe it is reasonable to treat the
$60, 000 expenditure as having derived fromthe $84, 200
contributed to the Defense Fund by the D xons and the group of 43
from Decenber 2001 through April 2002.

The following table lists the persons described in the
precedi ng paragraph (i.e., the D xons and the group of 43) for
whom we have received net worth affidavits, together with the
anount contri buted by each such person to the Defense Fund during

the rel evant peri od:



Thus,

at

Nane

Asnus
Bakos
Beecher
Br own
Bruckner
Croft

Di xon
Ellis
Gones
Gi ppo
Hague
Harti gan
Hat cher
Hei nt z
HIlen
Hunt

| ngal s

Johnson, Marvin
Johnson, MP

Jurewi cz
Keadl e

Kl asch
Leslie
McNanee
Meyner s
MIler, R B.
Moore, L.
Norr el |

Oyl er

Pi st ol |
Porter
Pyl at e

Ri chnond
Satterfield
St. John
Ti ce

Tynan
Villines
Whi t t aker
Whittl esey

67 -

Ant. Contri buted

$2, 000
$2, 200
$2, 100
$2, 000
$2, 000
$2, 100
$1, 500
$2, 000
$1, 000
$2, 500
$2, 000
$1, 500
$2, 000
$1, 700
$2, 000
$2, 400
$2, 100
$1, 500
$1, 500
$2, 000
$1, 800
$2, 000
$2, 000
$2, 000
$2, 100
$1, 800
$1, 700
$1, 800
$1, 500
$2, 000
$2, 000
$ 900
$2, 000
$2, 000
$1, 500
$2, 000
$2, 200
$2, 000
$1, 900
$2, 000
$75, 300

| east $75, 300 of the $84, 200 contri buted to the Defense

Fund by the Di xons and the group of 43 between Decenber 2001 and

Apri |

2002 derives fromeligible persons.

Agai n,

we allocate the
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eligible contributions first to the Fund' s $60, 000 paynment for
potentially conpensable fees and expenses. It follows that
eligi ble persons paid $60,000 of the potentially conpensabl e
amount of $248, 049. 27.

2. Amounts Paid Directly to M nns

The Hongsernei ers and each nenber of the group of 38 paid
M nns a $3,500 retainer fee for continued representation of their
interests in post-appellate matters, including services relating
to the Hongserneiers’ appellate fee request. W have received
net worth affidavits for all but five of those persons. Thus, at
| east $119, 000 of the $136,500 initially paid by this group to
M nns derives fromeligible persons. W allocate that $119, 000
first to the $56,233. 75 clained by the Hongserneiers for services
relating to the fee request. See supra note 48. It follows that
eligible persons paid the entire portion of the clained anount
that is potentially conpensabl e--$36, 269. 20. See supra Part
[11.D. 2.

3. Amounts I ncurred But Not Paid

Wi le eligible persons have paid all the potentially
conpensable fees with respect to the Hongserneiers’ fee request
(thus obviating the need to determ ne whether eligible persons
are |iable for any unpaid anounts), eligible persons have paid
only $60, 000 of the $248,049.27 that is potentially conpensable
with respect to the PH petitioners’ fee request. Under the terns

of the Defense Fund s agreenent with Porter & Hedges, nontest
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case petitioners Darrell Hatcher (now deceased), Robert Norrell,
and Don Hunt are jointly and severally liable for the Fund's
obl i gati ons under the agreenent, which would include the
remai ni ng potentially conpensabl e fees and expenses of
$188, 049. 27 ($248,049. 27 - $60,000 = $188,049.27). Since we have
received net worth affidavits for Messrs. Norrell and Hunt, it
follows that eligible persons are liable for, and therefore
incurred, the remaining potentially conpensable fees and expenses
of $188, 049. 27. %
4. Sunmary

El i gi bl e persons have paid or incurred all the potentially

conpensabl e anbunts with respect to the appell ate fee requests.

G Fi nal Fi gures

We shall award (1) attorney’s fees in the anmount of
$158, 562. 50 ($122, 293. 30 pai d through the Defense Fund and
$36, 269. 20 pai d outside the Defense Fund) in respect of the

Hongsernei ers’ appellate fee request, and (2) attorney’s fees and

5% Respondent does not suggest, nor do we have any reason to
believe, that the disproportionate liability of Messrs. Norrel
and Hunt is not bona fide. Cf. Sisk, “The Essentials of the
Equal Access to Justice Act: Court Awards of Attorney’s Fees for
Unr easonabl e Governnent Conduct (Part One),” 55 La. L. Rev. 217,
337-341 (1994) (discussing the potential for manipul ation of the
EAJA eligibility requirenents when counsel represents both
eligible and ineligible parties).
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expenses in the amount of $248,049.27 in respect of the PH
petitioners’ appellate fee request. %
V. | nt er est

The PH petitioners seek interest on their fee award from

January 17, 2003 (the date of the Court of Appeals’ D xon V
opinion). As discussed in Part I1l1.B.4.c., supra, the “no-
interest” rule prohibits the recovery of interest in a suit
agai nst the Governnment absent an express wai ver of sovereign

immunity froman award of interest. Library of Congress v. Shaw,

478 U. S. at 311. Section 7430 contains no such express waiver,

see Wl kerson v. United States, 67 F.3d at 120 n.15; Mller wv.

Al anpb, 992 F.2d at 767; Austin v. Comm ssioner, T.C Meno. 1997-

157, and petitioners do not point to any other provision that

mght fit the bill. Cf. Mller v. A anpb, supra at 767 (rejecting

the argunent that 28 U S.C. sec. 1961(c)(1l) operates as an
express wai ver of sovereign imunity frominterest on a section
7430 fee award). Accordingly, we deny the PH petitioners’

request for interest on their fee award. ®®

¢ We shall address the nmanner in which the awards are to be
adm nistered in a separate order or orders inplenenting this
opinion. In that regard, we note that sone nontest case
petitioners who contributed to the Defense Fund during the
rel evant period have not been asked to submt net worth
affidavits and therefore have not had the opportunity to
establish their right to share in the awards.

%> We recogni ze that in D xon IV we granted postjudgnent
interest on petitioners’ sec. 6673(a)(2) fee award. W did so
sua sponte on the basis of “this Court’s inherent power to
protect its own proceedings from abuse, oppression, and

(continued. . .)
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To reflect the foregoing,

Appropriate orders wll be

i ssued.

55(...continued)
injustice”, without the benefit of briefs on the subject.
VWhat ever one’s views may be on the interrelationship between the
doctrines of inherent authority and sovereign i nmunity, conpare
United States v. Horn, 29 F.3d 754, 764 (1st Cr. 1994), with
United States v. Wodley, 9 F.3d 774, 782 (9th G r. 1993), that
i ssue is not presented here.
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Appendi x A--Septenber 1, 2005 O der

UNITED STATES TAX COURT
Washington, D.C. 20217

JERRY DIXON AND PATRICIA A. DIXON,
ET. AL.,

)

)
) Docket Nos. 9382-83
Petitioners ) 15907-84
) 40159-84
) 30979-85
)
)
)
)

29643-86

v.
COMMISSIONER OF INTERNAL REVENUE,
Respondent.
CRDER

On March 30, 1999, the Court issued its Supplemental
Memorandum Findings of Fact and Opinion, Dixon v. Commissioner,
T.C. Memo. 1999-101 (Dixon III), and entered decisions in the
captioned cases. In Dixon III, we held that the misconduct of
the Government attorneys in the trial that included the captioned
cases did not constitute a structural defect in the trial but
rather resulted in harmless error. We did, however, impose
sanctions against respondent in the form of interest reductions.

On June 24, 1999, petitioners in the captioned cases,
together with other petitioners then represented by Joe Alfred
Izen, Jr. and petitioners represented by Robert Alan Jones, moved
for attorneys’ fees and expenses (the initial fee requests). The
initial fee requests relied in part on sections 6673 and 7430.!
The Court vacated the decisions in the captioned cases and
ordered the movants to submit documentation pertaining to fees
and expenses incurred commencing on June 10, 1992.2

On March 31, 2000, the Court issued its Supplemental
Memorandum Opinion, Dixon v. Commissioner, T.C. Memo. 2000-116
(Dixon IV), and entered decisions in the captioned cases
reflecting the Dixon III and Dixon IV opinions. In Dixon IV, we
rejected the initial fee requests insofar as they relied on
section 7430, on the ground that the movants had not
substantially prevailed within the meaning of section

! Unless otherwise indicated, all section references are to
the Internal Revenue Code of 1986, as amended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

2 June 10, 1992 is the date on which the Court granted leave
and filed respondent’s motions to vacate the decisions in Cravens
v. Commissioner, Docket Nos. 16900-83 and 15135-84, and Thompson
v. Commissioner, Docket Nos. 19321-83, 31236-84, and 309265-85.
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7430(c) (4) (A) (1) . We did, however, award a portion of the
claimed fees and expenses under section 6673(a) (2).°

Petitioners in the captioned cases appealed our decisions to
the United States Court of Appeals for the Ninth Circuit. The
Court of Appeals reversed and remanded, holding that the
misconduct of the Government attorneys in the trial that included
the captioned cases amounted to fraud on the court. See Dixon v.
Commissioner, 316 F.3d 1041 (9th Cir. 2003) (Dixon V).
Petitioners in Docket Nos. 9382-83, 15907-84, 40159-84, and
30979-85 (the PH petitioners) then filed with the Court of
Appeals a request for attorneys’ fees and expenses relating to
services provided by Porter & Hedges, L.L.P. in connection with
the appeals. Petitioners in Docket No., 29643-86 (the Minns
petitioners) filed a similar request with the Court cf Appeals
relating to services provided by Michael Minns, P.L.C. in
connection with the appeals. As filed, both appellate fee
requests relied exclusively on section 7430. The Court of
Appeals remanded the appellate fee requests to this Court “for a
determination of entitlement, and, if warranted, amount”.

On August 18, 2005, the PH petitioners moved for leave to
amend their appellate fee request (the PH appellate fee request).
We granted the motion and filed the subject amendment (the
amendment). By the amendment, the PH petitioners premise their
entitlement to the requested fees and expenses on the “bad faith”
exception to the so-called American rule,’ while continuing to
rely on section 7430 as an alternative ground.®

The Court has determined that, although the appellate fee
requests were filed on behalf of petitioners in the captioned
cases (hereafter, petitioners), the real parties in interest
include all persons who stand to benefit from the successful
prosecution of those requests (i.e., those individuals who have
made payments to Porter & Hedges or Michael Minns, P.L.C.--
through contributions to the Atlas Legal Defense Fund or

® OQur award would not have been any more generous had we
proceeded under section 7430 or any other theory of recovery.

 The American rule generally prohibits a Federal court from
awarding attorneys’ fees in the absence of a statute or contract
providing for a fee award. Chambers v. NASCO, Inc., 501 U.S. 32,
61 (1991) (Kennedy, J., dissenting).

® The PH petitioners also seek interest on the requested
fees and expenses from January 17, 2003 {the date of the Court of
Appeals’ Dixon V opinion). We reserve judgment on that aspect of
the amendment at this time.
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otherwise~-or are liable to Porter & Hedges or Michael Minns,
P.L.C. for the unpaid portion of the requested fees and
expenses). Accordingly, the Court cannot rule on the appellate
fee requests insofar as they rely on section 7430 without knowing
how many of the real parties in interest satisfy the net worth
requirement imposed by section 7430(c) (4) (A) (ii). Because the PH
petitioners no longer rely solely on section 7430, we take this
opportunity to address their newly advanced claim that they are
entitled to recover the requested fees and expenses under the bad
faith exception to the American rule.

In Cooter & Gell v. Hartmarx Corp., 496 U.S. 384 (1990), the
Supreme Court held that a district court may not include in a
Rule 11 sanction the amount of fees incurred defending the award
on appeal.® In so holding, the Court distinguished between fee
awards imposed as sanctions and those granted under “fee-
shifting” statutes designed to encourage private parties to
vindicate their rights:” “As Rule 11 is not a fee-shifting
statute, the policies for allowing district courts to require the
losing party to pdy appellate, as well as district court
attorney’s fees, are not applicable.” Id. at 409. Rather,

Rule 11 is more sensibly understood as permitting an
award only of those expenses directly caused by the
[baseless] filing, logically, those at the trial level.
* * * Tf the district court imposes Rule 11 sanctions
on the plaintiff, and the plaintiff appeals, the
expenses incurred in defending the award on appeal are
directly caused by the district court’s sanction and
the appeal of that sanction, not by the plaintiff’s
initial filing in district court.

Id. at 406-407.°%

® The Court noted that the Court of Appeals for the Ninth
Circuit had adopted that view in Qrange Production Credit Assn.
v. Frontline Ventures Ltd., 801 F.2d 1581 (9th Cir. 1986). 496
U.S. at 405-406.

’ See Commissioner, INS v. Jean, 496 U.S. 154, 164-165
(1990) (describing the purpose of the Equal Access to Justice
Act, the fee-shifting statute from which sec. 7430 derives).

8 As then in effect, Rule 11 authorized a district court to
order the payment of fees and expenses incurred “because of” the
filing of a document signed in viclation of the rule. The rule
now refers to fees and expenses incurred “as a direct result of”
the violation. Fed. R. Civ. P. 1l(c) (2).
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We believe the principles enunciated in Cooter & Gell v.
Hartmarx Corp., supra, preclude us from awarding appellate fees
and expenses under the bad faith exception to the American rule
(the bad faith exception). As is the case with a Rule 11 fee
award, “the imposition of sanctions under the bad-faith exception
depends not on which party wins the lawsuit, but on how the
parties conduct themselves during the litigation.” (Chambers v.
NASCO, Inc., 501 U.S. 32, 53 (1991). Under the reasoning of
Cooter & Gell, then, any fee award based on the bad faith
exception is properly limited to fees and expenses directly
caused by the sanctionable conduct. To paraphrase the Supreme
Court, the PH petitioners’ appellate fees and expenses were
directly caused by this Court’s rulings in Dixon III, not by the
attorney misconduct that occasioned the proceedings underlying
that opinion.®

The Court of Appeals for the Ninth Circuit has applied
Cooter & Gell's “direct causation” approach outside the context
of Rule 11 on at least two occasions. See Lockary v. Kayfetz,
974 F.2d 1166, 1178 (9th Cir. 1992) (fees awarded under district
court’s inherent authority to impose sanctions; “Cooter & Gell
suggests that the trial court should limit sanctions to the
opposing party’s more ‘direct’ costs”, which do not include the
costs of preparing the motion);!° Lyddon v. Geothermal
Properties, Inc., 996 F.2d 212, 214 (Sth Cir. 1992) (citing
Lockary and its reliance on Cooter & Gell, court concludes that
fee award under Fed. R. App. Proc. 38 for frivolous appeal should
not include the costs associated with computing the amount of the

® We recognize that, in Dixon IV, we awarded fees and
expenses under sec. 6673, a punitive (as opposed to fee-shifting)
provision, without distinguishing between trial and appellate
proceedings. Under the reasoning of Cooter & Gell, the appellate
fees and expenses included in the initial fee requests were
directly caused by this Court’s initial refusal to conduct an
evidentiary hearing regarding the effect of the attorney
misconduct on the trial of the test cases, not the attorney
misconduct itself. Because we did not explicitly address the
propriety of awarding appellate fees and expenses under sec. 6673
in Dixon IV, we do not consider ourselves bound by the law of the
case doctrine to award appellate fees and expenses under the bad
faith exception.

0 Although Lockary v. Kayfetz did not involve Rule 11
sanctions, we note that Rule 11 now explicitly authorizes the
awarding of fees and expenses incurred in “presenting or
opposing” the motion for sanctions. Fed. R. Civ. P. 1l(c) (1) (A)}.
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award on remand).!! See also Manion v. American Airlines, 395
F.3d 428, 433 (D.C. Cir. 2004) (fee award under 28 U.S.C. § 1927
does not properly include the cost of defending the award on
appeal; “much of [Cooter & Gell's] rationale applies with equal
force in the § 1927 context”).!?

Based on the foregoing, we shall continue to evaluate the PH
appellate fee request solely under section 7430.

Premises considered, it is

ORDERED that, to the extent applicable, the PH petitioners
and the Minns petitioners shall submit to the Court by October
28, 2005 the affidavit of each real party in interest (as
described above) that his or her net worth as of June 10, 1992
did not exceed $2,000,000. It is further

ORDERED that, in addition to counsel for petitioners and
respondent, a copy of this order shall be served upon:

Joe Alfred Izen, Jr., Esqg.
5222 Spruce Street
Bellaire, TX 77401

11 The PH petitioners cite Brown v. Sullivan, 916 F.2d 492,
497 (9th Cir. 1990) for the proposition that, under the bad faith
exception, a court may award fees incurred over “the entire
course of the litigation * * * if it finds the fees incurred
during the varicus phases of the litigation are in some way
traceable to the [government’s] bad faith.” Interestingly, the
Brown court cited Commissioner, INS v. Jean, supra note 7 (fee
award under the Equal Access to Justice Act--a fee-shifting
statute--encompasses all aspects of the litigation), but did not
cite Cooter & Gell, issued one week after Jean. We note that two
of the three judges comprising the Brown panel also sat on the
panel that subsequently decided Lockary v. Kayfetz, supra.

12 28 U.5.C. § 1927 provides:

Any attorney or other person admitted to conduct cases
in any court of the United States or any Territory
thereof who so multiplies the proceedings in any case
unreasonably and vexatiously may be required by the
court to satisfy personally the excess costs, expenses,
and attorneys’ fees reasonably incurred because of such
conduct.
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Declan J. O’Donnell, Esqg.
499 S, Larkspur Drive
Castle Rock, CO 80104

Robert Alan Jones, Esdqg.
1061 E. Flamingo Rd., Ste. 7
Las Vegas, NV 89119

Robert Patrick Sticht, Esqg.
P.0O. Box 49457
Los Angeles, CA 90049

Renato Beghe
Judge

Dated: Washington, D.C.
September 1, 2005
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CRDER

On March 30, 1999, the Court issued its Supplemental
Memorandum Findings ¢f Fact and Opinion, Dixon v. Commissioner,
T.C. Memo. 1999-101 (Dixon IIT), and entered decisions in Docket
Nos. 9382-83, 15907-84, 40159-84, 30979-85, 29643-86, and 22783-
85 (the test cases). 1In Dixon III, we held that the misconduct
of the Government attorneys in the trial of the test cases did
not constitute a structural defect in the trial but rather
resulted in harmless error. We did, however, impose sanctions
against respondent in the form of interest reductions.

On June 24, 1999, petitioners in the captioned cases moved
for attorneys’ fees and expenses relating to services provided by
Joe Alfred Izen, Jr. and Robert Alan Jones (the initial fee
requests). The initial fee requests relied in part on sections
6673 and 7430.' The Court vacated the decisions in the test
cases and ordered the movants to submit documentation pertaining
to fees and expenses incurred commencing on June 10, 1992.°

On March 31, 2000, the Court issued its Supplemental
Memorandum Opinion, Dixon v. Commissioner, T.C. Memo. 2000-116
(Dixon IV), and entered decisions in the test cases reflecting
the Dixon III and Dixon IV opinions. In Dixon IV, we rejected
the initial fee requests insofar as they relied on section 7430,
on the ground that the movants had not substantially prevailed

! Unless otherwise indicated, all section references are to
the Internal Revenue Code of 1986, as amended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

2 June 10, 1992 is the date on which the Court granted leave
and filed respondent’s motions to vacate the decisions in Cravens
v. Commissioner, Docket Nos. 16900-83 and 15135-84, and Thompson
v. Commissioner, Docket Nos. 19321-83, 31236-84, and 30965-85,
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within the meaning of section 7430(c) (4) (A) (i}. We did, however,
award a portion of the claimed fees and expenses under section
6673 (a) (2).?

Petitioners in the test cases appealed our decisions to the
United States Court of Appeals for the Ninth Circuit (the
appeals). The Court of Appeals reversed and remanded, holding
that the misconduct of the Government attorneys in the trial of
the test cases amounted to fraud on the court. See Dixon v.
Commissioner, 316 F.3d 1041 (9th Cir. 2003) (Dixon V).

On May 19, 2005, petitioners in Docket No. 22783-85 moved
for attorneys’ fees and expenses relating to services provided by
Mr. Izen in connection with the appeals.! On July 15, 2005,
petitioners in Docket Nos. 17646-83, 19464-92, 621-94, and 9532-
94 moved for attorneys’ fees and expenses relating to services
provided by Mr. Jones in connection with the appeals. The Izen
and Jones appellate fee requests rely exclusively on section
6673.

Section 6673 vs. Section 7430

In Cooter & Gell v, Hartmarx Corp., 496 U.S. 384 (1990), the
Supreme Court held that a district court may not include in a
Rule 11 sanction the amount of fees incurred defending the award
on appeal.® The Court began by observing that “[oln its face,
Rule 11 does not apply to appellate proceedings.” Id. at 406.
Moreover, the reference in Rule 11 (as then in effect) to fees
and expenses incurred “because of” the offending filing did not
extend its reach:

In this case, respondents argue, they would have
incurred none of their appellate expenses had
petitioner’s lawsuit not been filed. This line of
reasoning would lead to the conclusion that expenses
incurred “because of” a baseless filing extend

° Our award would not have been any more generous had we
proceeded under section 7430 or any other theory of recovery.

‘ Petitioners in Docket Nos. 9382-83, 15907-84, 40159-84,
30979-85, and 29643-86 terminated their representation by Mr.
Izen shortly after the commencement of the appellate process and
therefore did not join in the motion. See infra note 14.

* The Court noted that the Court of Appeals for the Ninth
Circuit had adopted that view in QOrange Production Credit Assn.
v, Frontline Ventures Ltd., 801 F.2d 1581 (9th Cir. 1986). 496
U.S. at 405-406.
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indefinitely. * * * Such an interpretation of the Rule
is overbroad. Rule 11 is more sensibly understood as
permitting an award only of those expenses directly
caused by the filing, logically, those at the trial
level. * * * If the district court imposes Rule 11
sancticns on the plaintiff, and the plaintiff appeals,
the expenses incurred in defending the award on appeal
are directly caused by the district court’s sanction
and the appeal of that sanction, not by the plaintiff’s
initial filing in district court.

Id. at 406-407.%° The Court went on to distinguish between fee
awards imposed as sanctions and those granted under “fee-
shifting” statutes designed to encourage private parties to
vindicate their rights:” “As Rule 11 is not a fee-shifting
statute, the policies for allowing district courts to reéquire the
losing party to pay appellate, as well as district court
attorney’s fees, are not applicable.” Id. at 409.

We believe the reasoning of Cooter & Gell v. Hartmarx Corp.,
supra, precludes us from awarding appellate fees and expenses
under section 6673. As is the case with Rule 11, section 6673(a)
(on which the present movants rely) does not, on its face, apply
tc appellate proceedings.® Under the reasoning of Cooter & Gell,
the reference in section 6673 (a)(2) to fees and expenses incurred
“because of” the sanctionable conduct does not extend the reach
of the statute beyond Tax Court proceedings. Rather, any fee
award under section 6673 (which, like Rule 11, is not a fee-
shifting statute)® is properly limited to fees and expenses

¢ Rule 11 has since been amended to refer to fees and
expenses incurred “as a direct result of” the violation. Fed. R.
Civ. P. 11l(c)(2).

' See Commissioner, INS v. Jean, 496 U.S. 154, 164-165
(1890) (describing the purpose of the Equal Access to Justice
Act, the fee-shifting statute from which sec. 7430 derives).

® Indeed, the heading of sec. 6673(a) is “Tax Court
Proceedings”, while the heading of sec. 6673 (b) is “Proceedings
in Other Courts”.

® That is, the applicability of sec. 6673 “depends not on
which party wins the lawsuit, but on how the parties conduct
themselves during the litigation.” Chambers v. NASCO, Inc., 501
U.S. 32, 53 (1991) (discussing the “bad faith” exception to the
so-called American rule, the rule that generally prohibits
Federal courts from awarding attorneys’ fees in the absence of a
statutory or contractual provision to the contrary).
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directly caused by the sanctionable conduct. To paraphrase the
Supreme Court, the appellate fees and expenses at issue were
directly caused by this Court’s rulings in Dixon III, not by the
attorney misconduct that occasioned the proceedings underlying
that opinion.?®?

The Court of Appeals for the Ninth Circuit has applied
Cooter & Gell’s “direct causation” approach outside the context
of Rule 11 on at least two occasions. See Lockary v. Kayfetz,
974 F.2d 1166, 1178 (9th Cir. 1992) (fees awarded under district
court’s inherent authority to impose sanctions; “Cooter & Gell
suggests that the trial court should limit sanctions to the
opposing party’s more ‘direct’ costs”, which do not include the
costs of preparing the motion);!' Lvddon v. Geothermal
Properties, Inc., 996 F.2d 212, 214 (Sth Cir. 1992) (citing
Lockary and its reliance on Cooter & Gell, court concludes that
fee award under Fed. R. App. Proc. 38 for frivolous appeal should
not include the costs associated with computing the amount of the
award on remand). See also Manion v. American Airlines, 395 F.3d
428, 433 (D.C. Cir. 2004) (fee award under 28 U.S.C. § 1927 does
not properly include the cost of defending the award on appeal;
“much of [Cooter & Gell’s] rationale applies with equal force in
the § 1927 context”).!?

*“ We recognize that, in Dixon IV, we awarded fees and
expenses under sec. 6673 without distinguishing between trial and
appellate proceedings. Under the reasoning of Cooter & Gell, the
appellate fees and expenses included in the initial fee requests
were directly caused by this Court’s initial refusal to conduct
an evidentiary hearing regarding the effect of the attorney
misconduct on the trial of the test cases, not the attorney
misconduct itself. Because we did not explicitly address the
propriety of awarding appellate fees and expenses under sec. 6673
in Dixon IV, we do not consider ourselves bound by the law of the
case doctrine to evaluate the Izen and Jones appellate fee
requests under sec. 6673,

' Although Lockary v, Kayfetz did not involve Rule 11
sanctions, we note that Rule 11 now explicitly authorizes the
awarding of fees and expenses incurred in “presenting or
opposing” the motion for sanctions. Fed. R. Civ. P, 11l(c) (1) (A).

' 28 U.S.C. § 1927, from which sec. 6673 derives, provides:

Any attorney or other person admitted to conduct cases
in any court of the United States or any Territory
thereof who so multiplies the proceedings in any case
unreasonably and vexatiously may be required by the
court to satisfy personally the excess costs, expenses,
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By contrast, a fee award under a fee-shifting statute such
as section 7430 generally encompasses all aspects of the )
litigation. See Commissioner, INS v. Jean, 496 U.S. 154, 161-162
(1990} (while “[a]lny given civil action can have numerous
phases”, “the [Equal Access to Justice Act]--like other fee-
shifting statutes--favors treating a case as an inclusive whole”;
accordingly, fees incurred in obtaining an EAJA fee award are
recoverable regardless of the Government’s reasonableness in
contesting the fee award). As noted above, the initial fee
requests relied in part on section 7430, a position we rejected
in Dixon IV on the ground that the movants had not substantially
prevailed. 1In light of the test case petitioners’ subsequent
appellate victory, and in order to give effect to Jean’s mandate
to “[treat] a case as an inclusive whole” in applying fee-
shifting statutes, we shall treat the present movants as having
revived their section 7430 claims by means of the Izen and Jones
appellate fee requests.

Net Worth Reguirement

For purposes of section 7430, a “prevailing party” must meet
the net worth requirement of 28 U.S.C. § 2412(d) (2) (B) (as in
effect on October 22, 1986). Sec. 7430(c) (4) (A) (ii). Rule
231(b) (4) requires the submission of the moving party’s affidavit
to that effect. Although the initial fee requests relied in part
on section 7430, neither included any such net worth affidavits.
Furthermore, the Court has determined that the real parties in
interest with respect to the Izen and Jones appellate fee
requests include not only the present movants but all persons who
stand to benefit from the successful prosecution of those
requests (i.e., those individuals who have made payments of the
requested appellate fees and expenses to Mr. Izen--directly or
through contributions to the Atlas Legal Defense Fund--or Mr.
Jones or are otherwise liable for any portion of the requested
appellate fees and expenses). The Court cannot rule on the Izen

and attorneys’ fees reasonably incurred because of such
conduct.

** Jean arguably dictates that, in evaluating the Izen and
Jones appellate fee requests under sec. 7430, we determine
prevailing party and substantial justification issues in terms of
the underlying deficiency litigation. Because the test case
proceedings relating to the underlying deficiencies and the
subsequent proceedings relating to attorney misconduct involved
fundamentally different facts and issues, we believe we are
justified in treating the attorney misconduct phase of the
litigation as a separate proceeding for these purposes.
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and Jones appellate fee requests without knowing how many of
those real parties in interest satisfy the net worth requirement.

Premises considered, it is

ORDERED that, to the extent applicable, the present movants
(petitioners in Docket.Nos. 22783-85, 17646-83, 19464-92, 621-94,
and 9532-94) shall submit to the Court by October 28, 2005 the
affidavit of each real party in interest ({(as described above)
that his or her net worth as of June 10, 1992 did not exceed
$2,000,000.*" It is further

ORDERED that, on or before October 28, 2005, respondent
shall file separate responses to the Izen and Jones appellate fee
requests consistent with this Order (i.e., by treating the
requests as supplementing the initial fee requests under section
7430). It is further

ORDERED that, in addition to counsel for petiticners in the
captioned cases and counsel for respondent, a copy of this order
shall be served upon:

Declan J. 0’'Donnell, Esqg.
499 S. Larkspur Drive
Castle Rock, CO 80104

Robert Patrick Sticht, Esq.

P.O. Box 49457
Los Angeles, CA 90049

-

Judge

Dated: Washington, D.C.
September 8§, 2005

¥ By Order dated September 1, 2005, we ordered counsel for
petitioners in Docket Nos. 9382-83, 15907-84, 40159-84, 30979-85,
and 29643-86 to perform a similar exercise with respect to their
appellate fee requests. All counsel are encouraged to coordinate
their efforts in this regard so that individuals who are real
parties in interest with respect to more than one appellate fee
request are not faced with multiple requests for net worth
affidavits. Counsel shall provide each other with copies of any
such “overlapping” net worth affidavits for inclusion in their
respective submissions to the Court, as applicable.
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This Order responds to the motion for reconsideration of our
Order dated September 1, 2005, filed by petitioners in Docket
Nos. 9382-83, 15907-84, 4015%-84, and 30978-85. For the reasons
discussed below, we shall deny the motion for reconsideration.

Background

Petitioners appealed the decisions we entered in their cases
reflecting our opinions in Dixon v. Commissioner, T.C. Memo.
1999-101 (Dixon III), and Dixon v. Commissioner, T.C. Memo. 2000-
116 (Dixon IV). The Court of Appeals for the Ninth Circuit
reversed and remanded. See Dixon v. Commissioner, 316 F.3d 1041
(9th Cir. 2003) (Dixon V). Petitioners in Docket Nos. 9382-83,
15907-84, 40159-84, and 30979-85 (the PH petitioners) then filed
with the Court of Appeals a request for attorneys’ fees and
expenses relating to services provided by Porter & Hedges, L.L.P.
in connection with the appeals. Petitioners in Docket No. 29643-
86 (the Minns petitioners) filed a similar request with the Court
of Appeals relating to services provided by Michael Minns, P.L.C.
in connection with the appeals. As filed, both appellate fee
requests relied exclusively on section 7430.° The Court of
Appeals remanded the appellate fee requests to this Court “for a
determination of entitlement, and, if warranted, amount”.

On August 18, 2005, the PH petitioners moved for leave to
amend their appellate fee request. We granted the motion and
filed the subject amendment (the amendment). By the amendment,
the PH petitioners premise their entitlement to the reguested
fees and expenses on the “bad faith” exception to the so-called

! Unless otherwise indicated, all section references are to
the Internal Revenue Code of 1986, as amended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

SERVEDR NOV 18 2005
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American rule’ (the bad faith exception), while continuing to
rely on section 7430 as an alternative ground.?

The September 1 Order

In an Order dated September 1, 2005, we rejected the PH
petitioners’ newfound reliance on the bad faith exception. We
did so primarily on the basis of Cooter & Gell v. Hartmarx Corp.,
496 U.S. 384 (1990). The issue in that case was whether a
district court could include in a Fed. R. Civ. P. 11 sanction the
fees incurred in defending the award on appeal. Reasoning that
“Rule 11 is more sensibly understood as permitting an award only
of those expenses directly caused by the [baseless] filing,
logically, those at the trial level”, id. at 406, the Court
broadly held that “Rule 11 does not authorize a district court to
award attorney’s fees incurred on appeal”. Id. at 40%. The
Court further reasoned: “As Rule 11 is not a fee-shifting
statute, the policies for allowing district courts to require the
losing party to pay appellate, as well as district court
attorney’s fees, are not applicable.” Id. We then observed that
the Supreme Court had drawn a similar distinction, albeit in a
different context, between the bad faith exception and fee-
shifting statutes: “the imposition of sanctions under the bad-
faith exceptiocn depends not on which party wins the lawsuit, but
on how the parties conduct themselves during the litigation.”
Chambers v. NASCO, Inc., 501 U.S. 32, 53 (19%91). We therefore
surmised that the reasoning of Cooter & Gell is applicable to fee
sanctions under the bad faith exception as well as those under
Fed. R. Civ. P. 11 (hereafter, Rule 11).

In support of our reliance on Cooter & Gell, we cited three
cases in which courts had similarly applied the “direct
causation” approach of that case to fee sanctions not involving
Rule 11. See Manion v. American Airlines, 395 F.3d 428, 433
(D.C. Cir. 2004) (fee award under 28 U.S.C. sec. 1927 for
unreasonable and vexatious multiplication of the proceedings);
Lyddon v. Geothermal Properties, Inc., 996 F.2d 212, 214 (9th
Cir. 1992) (fee award under Fed. R. App. P. 38 for frivolous
appeal); Lockary v. Kayfetz, 974 F.2d 1166, 1178 (9th Cir. 1992)
(fee award under district court’s exercise of its inherent

? The American rule generally prohibits a Federal court from
awarding attorneys’ fees in the absence of a statute or contract
providing for a fee award. Chambers wv. NASCO, Inc., 501 U.S. 32,
61 (1991) (Kennedy, J., dissenting).

* By the amendment, the PH petitioners also seek interest on
the requested fees and expenses from January 17, 2003 (the date
of the Court of Appeals’ Dixon V opinion).
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authority to sanction bad faith conduct). We also questioned the
soundness (and continuing viability) of Brown v. Sullivan, 916
F.2d 492, 497 (9th Cir. 1990), a case the PH petitioners had
cited for the proposition that, under the bad faith exception, a
court may award attorneys’ fees “for the entire course of the
litigation, including time spent preparing, defending, and
appealing * * * awards of attorney fees, if it finds that the
fees incurred during the variocus phases of litigation are in some
way traceable to the [Government’s] bad faith.” Specifically, we
wondered why the Brown court cited as analogous authority
Commissioner, INS v. Jean, 496 U.S. 154 (1990), a case involving
a fee-shifting statute, rather than attempting to distinguish
Cooter & Gell, a case (like Brown) involving a fee sanction. We
also noted that two of the three judges comprising the Brown
panel also sat on the panel that subsequently decided Lockary v.
Kayfetz, supra.

Having rejected the PH petitioners’ reliance on the bad
faith exception, we confirmed that we would continue to evaluate
their appellate fee request solely under section 7430. To that
end, we ordered the PH petitioners and the Minns petitioners to
submit net worth affidavits for each real party in interest (as
described in the Order) with respect to their appellate fee
requests on or before October 28, 2005. See sec.
7430(c) (4} (A) (ii); 28 U.S.C. sec. 2412(d) (2){B); Rule 231(b) (4).

The Motion for Reconsideration

On November 7, 2005, the PH petitioners filed a motion for
reconsideration of our September 1 Order (the motion).?! We have
reviewed the motion and find counsel’s arguments unpersuasive.
We address those arguments here by topic.

--Extension of Cooter & Gell

Counsel repeatedly asserts that the reasoning of Cooter §
Gell should not extend to fee awards under the bad faith
exception but offers no principled explanation why that is so.
For instance, counsel sometimes suggests that the bad faith
exception, unlike Rule 11, is a fee-shifting provision within the
meaning of Cooter & Gell: “As an ‘exception’ to the fee-shifting
[American] rule (which rule provides that fee-shifting is not
generally permitted), the bad faith exception is a fee-shifting
rule itself.” Mot. par. 6; see also Mot. pars. 7 (28 U.S.C. sec.
2412 (b) makes the bad faith exception applicable to the United

‘ The PH petitioners also filed on that date a request for
attorneys’ fees on appeal under sec. 6673(a) (2). We shall
address that filing in a separate Order.
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States; thus, “the bad falth exception, as a fee-shifting rule,
is authorized by federal statute”) and 9 (“the bad faith
exception is the specific fee-shifting provision under applicable
law with respect to cases involving fraud on the court by the
United States”). Those statements clearly reflect a
misunderstanding of the sense in which the Court in Cooter & Gell
used the term “fee-shifting statute”. The petitioner in Business
Guides, Inc., v. Chromatic Communications Enterprises, Inc., 498
U.S. 533 (1991), made a similar mistake:

In arguing that the monetary sanctions in this case
constitute impermissible fee shifting, Business Guides
relies on the Court’s statement in Alyeska Pipeline
Service Co. v. Wilderness Society, (421 U.S, 240, 247
{1975)1, that, in the absence of legislative guidance,
courts do not have the power “to realloccate the burdens
of litigation” by awarding costs to the losing party in
a civil rights suit; they have only the power to
sanction a party for bad faith. * * * Rule 11 sanctions
do not constitute the kind of fee shifting at issue in
Alyeska.®® Rule 11 sanctions are not tied to the
outcome of litigation * * *

498 U.S. at 552-353 (emphasis added); see also Chambers wv. NASCO,

Inc., 501 U.S. at 52 (rejecting the argument that footnote 31 of
Alyeska limits the authority of a Federal court sitting in
diversity to assess attorney’s fees as a sanction:; “[t]he
limitation on a court’s inherent power described there applies

® In his dissenting opinion in Business Guides, Justice
Kennedy further described “the kind of fee shifting at issue in

Alyeska”:

In [Alyeska], while confirming the authority of the
courts to award attorney’s fees against a party
conducting vexatious or bad-faith litigation, we
reversed an award of attorney’s fees made on the theory
that the prevailing party had acted as a ‘private
attorney general.’” We reaffirmed the American Rule
that litigants in most circumstances must bear their
own costs, and noted that Congress had itself provided
for fee awards under various statutes when it thought
fee shifting necessary to encourage certain types of
claims. We held that “it [was] not for us to invade
the legislature’s preovince by redistributing litigation
costs in the manner” proposed in that case. [421 U.S.
at 271.]

498 U.3. at 565 (Kennedy, J., dissenting).
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only to fee-shifting rules that embody a substantive policy, such
as a statute which permits a prevailing party in certain classes
of litigation to recover fees.”).

Elsewhere, counsel merely asserts that “the distinction in
Cooter & Gell between sanctions and fee-shifting statutes does
not equate Rule 11 with the bad faith exception”. Mot. par. 7.
The implication is that, regardless of the meaning of the term
“fee-shifting statute” in Cooter & Gell, the reasoning of that
case does not apply in the context of the bad faith exception
because Rule 11 and the bad faith exception are simply “apples
and oranges”. Any such implication is belied by Chambers v,
NASCO, TInc., supra at 53:

In our recent decision in Business Guides, Inc. v.
Chromatic Communications Enterprises, Inc., 498 U.S.,
at 553, 111 S.Ct., at 934, we stated, “Rule 11
sanctions do not constitute the kind of fee shifting at
issue in Alveska [because they] are not tied to the
cutcome of litigation; the relevant inquiry is whether
a specific filing was, 1f not successful, at least well
founded.” Likewise, the imposition of sanctions under
the bad-faith exception depends not on which party wins
the lawsuit, but on how the parties conduct themselves
during the litigation. * * * [Alteration in original;
emphasis added.]

See also id. at 46 n.10 (“the bad-faith exception resembles the
third prong of Rule 11's certification requirement, which
mandates that a signer of a paper filed with the court warrant
that the paper ‘is not interposed for any improper purpose, such
as to harass or to cause unnecessary delay or needless increase
in the cost of litigation’”). Counsel’s emphasis on the
differences between Rule 11 and the bad faith exception is devoid
of any explanation of how those differences are relevant to the
issue at hand: whether the Supreme Court’s reasoning regarding
appellate fees in the context of Rule 11 sanctions applies to bad
faith sanctions as well.

--Brown v. Sullivan

As counsel again relies on Brown v. Sullivan, 916 F.2d 492
(9th Cir. 1990), we take this opportunity to explain further our
earlier skepticism. In Brown, the District Court had initially
held that the Government had acted in bad faith and that Ms.
Brown was therefore entitled to attorneys’ fees under 28 U.S.C.
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sec. 2412 (b), which does not contain any rate caps.® The
Government appealed the award, and the Court of Appeals vacated
and remanded for reconsideration of the bad faith issue in light
of an intervening Ninth Circuit case. On remand, the District
Court awarded fees to Ms. Brown as a prevailing party under 28
U.S5.C. sec. 2412(d). As a fee-shifting provision, 28 U.S.C. sec.
2412 (d) does not require a showing of bad faith or other
misconduct, but, like section 7430, it subjects fee awards to
hourly rate caps. Ms. Brown appealed that award, arguing that
the Government had indeed acted in bad faith and that her fee
award should therefore be predicated on the bad faith exception,
as applicable to the Government pursuant to 28 U.S.C. sec.

2412 (b), rather than the fee-shifting (prevailing party)
provision of 28 U.S.C. sec. 2412(d). Ms. Brown also sought
additional fees “for bringing and appealing the present fees
motion.” 916 F.2d at 493.

Holding that the Government had acted in bad faith, the
Court of Appeals remanded the case to the District Court “so that
it may exercise its discretion to award attorney fees to Brown at
reasonable market rates under 28 U.S.C. § 2412(b).” 916 F.2d at
493. The court then stated: “The district court may award
attorney fees at market rates for the entire course of the
litigation, including time spent preparing, defending, and
appealing the two awards of attorney fees, if it finds the fees
incurred during the various phases of the litigation are in some
way attributable to the [Government’s] bad faith.” Id. The
court did not attempt to reconcile that statement with Cooter &
Gell v. Hartmarx Corp., supra; rather, it cited as analogous
authority Commissioner, INS v. Jean, supra, a case involving 28
U.S5.C. sec. 2412{d)} {(court need not make a separate inquiry under
that provision as to whether the Government’s position in the fee
litigation is substantially justified). See 916 F.2d at 497.

In Lockary v. Kayfetz, 974 F.2d 1166 (Sth Cir. 1992), the
Court of Appeals addressed the issue of whether a fee award under
the bad faith exception properly includes the cost of “preparing
and supporting [the] motion for sanctions”. Id. at 1177.
Interestingly (in light of Brown v. Sullivan, supra), the court
viewed the issue as cne of first impression in the Ninth Circuit.
After discussing cases from other jurisdictions, the court
stated:

¢ Pursuant to 28 U.S.C. sec. 2412 (b), the common law
exceptions to the American rule, see supra note 2, including the
bad faith exception, “apply to the federal government in the same
manner as they apply to private litigants.” Maritime Mgmt., Inc.
v. United States, 242 F.3d 1326, 1331 (1lth Cir. 2001); see also
Brown v. Sullivan, 916 F.2d at 495.
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The Supreme Court’s recent decision in Cooter &
Gell v. Hartmarx Corp. fortunately provides some
guidance on this issue. The Court held that the party
who sought sanctions under Rule 11 was not entitled to
reimbursement for the costs of defending an award of
sanctions on appeal. The Court rejected the argument
that such costs were incurred “because of” the
sanctioned party’s filing of the offending pleading.
The court refused to adopt the positicon of the party
seeking sanctions that “[it] would have incurred none
of [its] appellate expenses had petitioner’s lawsuit
not been filed.” Cooter & Gell, 496 U.S. at 406, 110
S.Ct. at 2461. The court found that “[t]lhis line of
reasoning would lead to the conclusion that expenses
incurred “because of” a baseless filing extend
indefinitely. * * *

Cooter & Gell suggests that the trial court should
limit sanctions to the opposing party’s more “direct”
costs, that is, the costs of opposing the offending
pleading or motion. We thus find that the district
court erred in including the defendants’ attorneys’
fees for preparing their motion for sancticns in the
sanctions it imposed.

Id. at 1177-1178.7 The foregoing strongly suggests that the
Lockary court disavowed, sub silentio, the language in Brown v.
Sullivan, supra, relied upon by counsel.®

The Brown court also cited General Federation of Women’s
Clubs v. Iron Gate Inn, Inc., 537 A.2d 1123 (D.C. App. 1988), as
direct authority for the proposition that a court may award fees
incurred over “the entire course of the litigation * * * if it
finds the fees incurred during the various phases of the
litigation are in some way attributable to the [Government’s] bad
faith.” See 916 F.2d at 497. 1In particular, the Brown court
quoted the following statement from General Federation, 537 A.2d
at 1129: “The law is well established that, when fees are
available to the prevailing party, that party may also be awarded

’ Although Lockarv v. Kayfetz did not involve a Rule 11
sanction, we note that Rule 11 now explicitly authorizes the
awarding of fees and expenses incurred in “presenting or
cpposing” the motion for sanctions. Fed. R. Civ. P. 1l(c) (1) (A).

® Again, we note that two of the three judges comprising the
Brown panel also sat on the panel that subsequently decided

Lockazry.
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fees on fees, i.e., the reasonable expenses incurred in the
recovery of its original costs and fees.” 1In support of that
statement, the court in General Federation cited Copeland v.
Marshall, 641 F.2d 880, 896 (D.C. Cir. 1980), in which the Court
of Appeals stated that “time spent litigating the fee request is
itself compensable”. Copeland, however, involved an award under
the fee-shifting (prevailing party) provision of Title VII of the
Civil Rights Act of 1964, rather than a fee sanction. See 42
U.S.C. sec. 2000e-5(k). Similarly, the three cases cited by the
court in Copeland in support of its statement quoted above
(Johnson v. State of Mississippi, 606 F.2d 635 (5th Cir. 1979),
Gagne v. Maher, 594 F.2d 336 (2d Cir. 1979), and Lund v. Affleck,
587 F.2d 75 (1st Cir. 1978)) all involved the Civil Rights
Attorney’s Fees Awards Act of 1976, another fee-shifting statute.
See 42 U.S.C. sec. 1988. Thus, the seeming disconnect in Brown
goes well beyond the court’s citation to Commissioner, INS v.

Jean, supra.

Counsel also cites Chambers v. NASCO, Inc., supra, and
Kendrick v. Zanides, 609 F. Supp. 1162 (N.D. Cal. 1985), as being
in accord with Brown’s statement regarding appellate fees under
the bad faith exception. Mot. par. 11. Counsel points to the
following language from Chambers, 501 U.S. at 55: “we find that
the District Court acted within its discretion in assessing as a
sanction for Chambers’ bad-faith conduct the entire amount of
NASCQO’s attorney’s fees”. We direct counsel’s attention to Part
I of the Chambers opinion, in which the Court, while
characterizing the District Court’s fee award as representing
“the entire amount of NASCO’s litigation costs paid to its
attorneys”, notes that the District Court, in calculating that
award, deducted the amount of fees the Court of Appeals had
previously awarded under Fed. R. App. P. 38. 501 U.S. at 40 &
n.5., As for Kendrick, we note that (1) the opinion makes no
reference to any appellate proceedings in that case or to
appellate fees in general, and (2) in any event, it is a Rule 11
case that predates Cooter & Gell.

Counsel claims that “Brown does not stand alone in ruling
that when a party prevails against the United States on appeal,
such party is entitled to fees on appeal under [sic] 28 U.S.C. §
2412(a).” Mot. par. 13. We note that the cited provision deals
with costs, “not including the fees and expenses of attorneys”.
28 U.S.C. sec. 2412(a) (1). Counsel must be referring toc 28
U.S.C. sec. 2412(d), the fee-shifting (prevailing party)
provision of the Equal Access to Justice Act, since both of the
cases cited by counsel in support of its assertion involve that
provision. See United States v, Real Property Known as 22249
Dolorosa St., 190 F.3d 977 (9th Cir. 1999); Meinhold wv. United
States Dept. of Defense, 123 F.3d 1275 (9th Cir. 1997). Again,
we submit that such cases are not in point, given the Supreme
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Court’s statement in Cooter & Gell that “the policies for
allowing district courts to require the losing party to pay
appellate, as well as district court attorney’s fees” are
applicable to fee-shifting statutes but not Rule 11, 496 U.S. at
409, which, like the bad faith exception but unlike a fee-
shifting statute, punishes bad conduct.

--Commissioner, INS v. Jean

We have no quarrel with counsel’s description of
Commissioner, INS v. Jean, 496 U.S5. 154 (1990); rather, we reject
counsel’s attempt to extend the reasoning of that case to the
cases at bar. See Mot. par. 14. Indeed, the language quoted by
counsel undermines that attempt: “While the parties’ postures on
individual matters may be more or less justified, the EAJA--like
other fee-shifting statutes--favors treating a case as an
inclusive whole, rather than as atomized line-items.” 496 U.S. at
161-162 (emphasis added). One week after the issuance of Jean,
the Supreme Court stated that “the policies for allowing district
courts to require the losing party to pay appellate, as well as
district court attorney’s fees” are applicable to fee-shifting
statutes but not Rule 11. (Cooter & Gell v. Hartmarx Corp., 496
U.s. at 409. The bad faith exception is not a fee-shifting
provision within the meaning of either Jean or Cooter & Gell,

--Direct Causation

Counsel contends that, because the Court of Appeals’ mandate
in DuFresne v. Commissioner, 26 F.3d 105 (9th Cir. 1994),
contemplates the possibility of future appeals, “petitioners’
second appeal to the Ninth Circuit followed directly from
DuFresne with respect to the underlying merits litigation--the
misconduct of respondent’s attorneys.” Mot. par. 15.
Irrespective of the merits of that contention in the abstract, we
believe counsel misses the point. The issue is whether a trial
court’s fee award premised “not on which party wins the lawsuit,
but on how the parties conduct themselves during the litigation”,
Chambers v. NASCO, Inc., 501 0U.S. at 53, may include fees
incurred on appeal, notwithstanding the lack of any misconduct at
the appellate level. We have concluded that it may not.

We believe Hutto v. Finney, 437 U.S. 678 (1978), provides
additional support for our conclusion. In Hutto, the State of
Arkansas argued that fee awards ordered by the District Court and
the Court of Appeals vioclated the Eleventh Amendment. Analyzing
the fee awards separately, the Supreme Court found that, whereas
the trial court’s award was adequately supported by its finding
of bad faith, the appellate court’s award, clearly not supported
by any finding of bad faith, could be sustained under the Civil
Rights Attorney’s Fees Awards Act of 1976 (CRAFAA), a fee-
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shifting (prevailing party) statute. Id. at 689 & n.13, 693 &
n.21l; see also id. at 699 n.32, 700 (CRAFAA authorizes a fee
award even though the appeal was not taken in bad faith; no
indication in this case that the defendants litigated in bad
faith before the Court of Appeals); id. at 714 (Rehnquist, J.,
dissenting) (restating the majority’s conclusion that “the award
of fees in the Court of Appeals, where there was no bad faith, is
authorized by [CRAFAA]” and dissenting on Eleventh Amendment
grounds) (emphasis added). Logically, if a finding of bad faith
at the trial level could, in and of itself, support a subsequent
appellate fee award, the Supreme Court in Hutto would not have
had to rely on CRAFAA as the basis for the appellate fee award.

--Additional Cases Cited in September 1 Order

Counsel alternatively argues that “[t]he ‘directly caused’
element of the Cooter & Gell analysis 1is specific to Rule 11
sanctions”, Mot. par. 15, and then attacks our reliance on cases
applying that approach outside the context of Rule 11, see Mot.
pars. 16-18. Most notably, counsel asserts that Lockary v.
Kayfetz, supra, “while decided under the court’s inherent power,
was not decided under the ‘bad faith exception’ and thus is
inapposite.” Mot. par. 16. We direct counsel’s attention to
Chambers v. NASCO, Inc., supra at 45-46:

Indeed, “[t]lhere are ample grounds for recognizing
* * * that in narrowly defined circumstances federal
courts have inherent power to assess attorney’s fees
against counsel,” even though the so-called “American
Rule” prohibits fee shifting in most cases. As we
explained in Alyeska, these exceptions fall into three
categories., * * *

Third, and most relevant here, a court may assess
attorney’s fees when a party has “‘acted in bad faith,
vexatiously, wantonly, or for oppressive reasons.’” In
this regard, if a court finds “that fraud has been
practiced upon it, or that the very temple of Jjustice
has been defiled,” it may assess attorney’s fees
against the responsible party, as it may when a party
“shows bad faith by delaying or disrupting the
litigation or by hampering enforcement of a court
order” * * * | [Citaticns and fn. ref. omitted.]

Clearly, the bad faith exception is subsumed within the broader
spectrum of inherent authority fee awards.

Counsel also states that, “[al]s noted above, the Sixth
Circuit specifically distinguished Lockary from the bad faith
exception in First Bank of Marietta.” Mot. par. 16. Far from
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distinguishing Lockary from the bad faith exception, the
referenced passage from Marietta (Mot. par. 10) identifies
Lockary with the bad faith exception:

In contrast [to the imposition of Rule 11 sanctions],
the imposition of inherent power sanctions regquires a
finding of bad faith. ™A court may impose sanctions
pursuant to its inherent powers only when it finds the
action in question was taken in bad faith,” Lockary v.
Kayfetz, 974 F.2d 1166, 1174 (9th Cir. 1992) * * «*

First Bank of Marietta v. Hartford Underwriters Ins. Co., 307
F.3d 501, 517 (e6th Cir. 2002).

Counsel’s attempt to diminish the significance of Manion v.
American Airlines, supra, is equally deficient. According to
counsel, our description of Manion’s holding (“fee award under 28
U.5.C. § 1927 does not properly include the cost of defending the
award on appeal”) 1s incorrect:

But this is not the ruling of Manion. What Manion
ruled was that 26 [sic] U.S.C. § 1927 does not “permit
compensation for litigation costs relating to his
interlocutory appeal.” Id. at 433. It is not clear in
Manion which “interlocutory appeal” is being referred
tO. * ok *

Mot. par. 18. Counsel fails to menticn the citation immediately
following the quoted language from Manion: “See Appellant’s Br.
23-25." Page 23 of the cited brief (easily accessible
electronically) refers to fees relating to an interlocutory
appeal and a petition for mandamus and then directs the reader to
page 7 of the brief. Page 7 of the brief, in turn, refers to
“fees relating to the interlocutory appeal that had been filed to
challenge the sanctions award”.

Undeterred, counsel goes on to state:

But the D.C. Circuit also noted: “[t]lhis court denied
Manion’s ([sic] motion for sanctions, pursuant to Rule
38 of the Federal Rules of Appellate Procedure, for the
interlocutory appeal of the sanctions award.” 1Id. In
other words, the D.C. Circuit apparently denied a
motion under Fed. R. App. P. 38 because it determined
the appeal was not frivolous. This ruling does not
accord with Cooter & Gell which was decided entirely
under Rule 11, not Fed. R. App. P. 38.

Mot. par. 18. Here, counsel erroneocusly focuses on the action
not taken by the Court of Appeals under Fed. R. App. P. 38 rather
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than the challenged action of the District Court under 28 U.S.C.
sec. 1927. The relevant point is that, as is the case with a
Rule 11 sanction, when a district court awards attorneys’ fees
under 28 U.S.C. sec. 1927, it “oversteps its bounds when it
sanctions conduct before the appellate court that the appellate
court itself has the authority to sanction under the appellate
rules.” Manion v. American Airlines, supra at 433 (citing Cooter
& Gell).

--Practical Consequences

Counsel argues that ocur September 1 Order “asserts a rule
whereby * * * no costs are recoverable for bringing the
government to justice” unless “the fraud victims happened to
prevail in the trial court”. Mot. par. 20. First, the September
1 Order places no restrictions on the recovery of fees incurred
at the trial level. Second, the Order does not preclude the
recovery of fees incurred at the appellate level; it merely
subjects that recovery to the strictures of section 7430 when the
bad faith does not extend to the appellate proceedings. Third,
our conclusion would apply equally to the situation where the
fraud victim prevails at trial and incurs additional fees
defending that victory on appeal.’

--Respondent’s Position

Quoting from respondent’s Opening Brief with regard to the
second evidentiary proceedings in this Court, counsel asserts
that “there is no disagreement between the parties here that the
bad faith exceptiocn is applicable in these proceedings.” Mot.
par. 21. Counsel fails to mention that respondent was referring
to fees “for work done in connection with the subject evidentiary
hearings.” Resp. Br. at 129,

Premises considered, it is

ORDERED that the PH petitioners’ moticn for reconsideration
of our Order dated September 1, 2005 is hereby DENIED. It is
further

ORDERED that petitioners comply with our Order dated
September 1, 2005 by December 15, 2005. It is further

ORDERED that, in addition to counsel for petitioners and
respondent, a copy of this order shall be served upon:

® Of course, the Court of Appeals could award appellate
attorneys’ fees as a sanction in that situation if the
Government’s appeal were frivolous. See Fed. R. App. P. 38.



- 96-

- 13 -

Joe Alfred Izen, Jr., Esq.
5222 Spruce Street
Bellaire, TX 77401

Declan J. O’Donnell, Esqg.
499 S. Larkspur Drive
Castle Rock, CO 80104

Robert Alan Jones, Esq.
1061 E. Flamingo Rd., Ste. 7
Las Vegas, NV 89119

Robert Patrick Sticht, Esq.
P.0O. Box 49457
Los Angeles, CA 90049

-

/
Renato Beghe
Judge

Dated: Washington, D.C.
November 18, 2005

/W



